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Introduction
I do know that it’s true that if you wanted to reduce crime, you
could—if that were your sole purpose—you could abort every black
baby in this country, and your crime rate would go down.
—William Bennett, former Secretary of Education,
responding to a caller on his radio show, September 29, 20051
The blind conviction that we have to do something about other
people’s reproductive behaviour, and that we may have to do it
whether they like it or not, derives from the assumption that the
world belongs to us, who have so expertly depleted its resources,
rather than to them, who have not.
—Germaine Greer, Sex and Destiny, 1984

Like many people, I was slow to recognize reproductive rights
as such. When I was about 8 years old, I sat down at the kitchen table in my
working-class home in rural Kansas and wrote a letter to my state senator,
Bob Dole, urging him to oppose abortion because it involved killing an
unborn baby. I wrote with the moral certainty that a lot of children have at
that age, supported by loving and devout Catholic parents and catechism
teachers who reminded me at regular intervals that “Abortion is murder”
and “Women who don’t take responsibility for their mistakes are just looking for an easy way out.”
A few years later, I discovered that a local teenager was pregnant—and
defiant. She did not marry her baby’s father, and she insisted on attending
high school in spite of objections from some of the locals.2 I could imagine
that raising a baby as a single teenage mother wasn’t easy, but I wondered,
even then, whether it needed to be so hard. After I left home, and went off
to college, I had friends who faced tough decisions about whether or not to
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have or rear a child. They were not self-centered or irresponsible. Typically,
they were all too aware of others’ judgments and the financial and social
consequences their decisions would have, not only for themselves but also
for any child they might bring into the world.
My politics began to shift to the left in the 1980s as I met women who
navigated life encumbered by limited resources and bleak prospects. As an
intern at a county juvenile court, I encountered a 15-year-old girl who carted
her two children in a red wagon nearly two miles to the courthouse where
she was to answer charges of shoplifting chocolate chip cookies and a package of bologna. She felt bad for stealing the cookies, but she was not in the
least remorseful for stealing the bologna to feed her kids. In graduate school
in the early 1990s, I became aware of the women ensnared in the criminal
justice system, including thousands of women with histories of substance
abuse. I met a woman who was sentenced to 10 years for becoming pregnant while using cocaine even though she gave birth to a healthy son. Later, I
came to know a woman who served a 20-year sentence during which she
tried to sustain a relationship with her child. Her son, a toddler when she was
arrested, was being raised a thousand miles away.3
Over the years, I saw more clearly how restricted a woman’s “choices”
can be, particularly when she is isolated economically, socially, or geographically. These women exposed me to the influence of public institutions like schools, clinics, and the courts on women’s personal and reproductive lives. They also highlighted the problem of reducing reproductive rights to just the single right of a safe and legal abortion. As law
professor Dorothy Roberts pointed out in her celebrated work Killing the
Black Body, for women who are poor and black, reproductive rights are
as often about the right to conceive, to be pregnant, to access good-quality reproductive health care, and to rear one’s children without unwarranted or harmful official interference as they are about the right to end a
pregnancy.4
As I use the term here, “reproductive rights” include the basic rights of
all women to have sex according to their own thoughts and feelings, free
of discrimination, coercion, violence, fear, or shame. Reproductive rights
include the right to enjoy freedom of movement (without being limited
by the threat of violence) and to be free from illnesses or other conditions
that might interfere with sex and reproduction. Women also have the right
to decide whether or not to have children—and, if so, how many—and to
determine the spacing and timing of children. Finally, in my view, reproductive rights encompass the right to mother and the right to provide for
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healthy children by meeting not only their physical needs but also their
educational, emotional, and social needs.5
Being able to reproduce is so closely identified with being a woman (and
vice versa) that, for many, it is almost impossible to think about what it
means to be a woman without thinking in terms of the ability to bear and
rear children. Respect for a woman’s reproductive rights, then, is also inextricably connected to respect for a woman’s rights as a human being, independent of whether or not she adheres to societal norms of how a woman
should be. Not all women’s reproductive capacity, and thus not all women’s
worth as women, is equally valued.
Simone de Beauvoir’s famous observation “One is not born, but rather
becomes, a woman” reminds us that we are born biologically male or female but learn what it is to be a man or a woman.6 Our gender is not a fixed
characteristic; it is a social process, something that is negotiated and accomplished through routine interactions with other people and social structures.
Both men and women “do gender”—that is, handle situations in such a way
that the outcomes are considered gender appropriate. For women, the culturally and socially dominant standards of femininity against which they
are measured are strongly tied to sexuality. Evidence of this permeates daily
life, for example, in the emphasis on women and girls managing their bodies
through make-up, fashion, and weight. Hegemonic ideals about femininity
not only dictate how women should look but also how they should behave.
We expect women to marry, procreate, give birth, and parent, and we expect
these experiences to happen in specific ways.
Some women (i.e., those who are white, middle class, and heterosexual)
are more likely to be seen as “real” women because their performance of
gender is considered closer to the ideal than “other” women. The ability of
women of color, poor women, and lesbians to reproduce becomes particularly problematic for the state, given their higher rates of female-headed
households and children born “out of wedlock.” Correspondingly, society
blames poor women of color for a huge range of social problems, including
crime, drug use, poor schools, and poverty.7 As the blame has mounted, so
has the regulation of their reproduction.
The potential of women to reproduce is distinct from the institution of
motherhood. It is the latter, feminist writer Adrienne Rich charges, which
“aims at ensuring that that potential—and all women—shall remain under
male control.”8 The patriarchal regulation of motherhood, and women’s reproduction more broadly, are the focus of this book. In Our Bodies, Our
Crimes, I consider how the criminal justice system disciplines women’s
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reproductive behavior and how it maintains the patriarchal notion that
women’s value derives mainly from their sexuality and reproductive
capacity.9
Importantly, because women’s gender is tied up in reproduction in a
way that men’s gender is not, the consequences of official attempts to restrict reproductive freedom have a much more profound effect on women
than they do on men. Women’s reproduction is more likely to be targeted
than men’s is, and with far more devastating consequences. My concern
here is with how the criminal justice system responds when a woman’s gender performance falls short as when, for example, a teenager abandons her
newborn or a woman uses cocaine while she is pregnant.
As an official agent of social control, the criminal justice system responds not only to crime but also to transgressions against gender norms.
By restricting some women’s access to abortion and obstetric and gynecologic care, by telling some women not to procreate and pressuring them
to be sterilized, by prosecuting some women who use drugs and become
pregnant, and by failing to support the efforts of incarcerated women and
battered women to rear their children, the law and the criminal justice
system establish what a “good woman” or a “fit mother” should look like
and how conception, pregnancy, birth, and child care and socialization are
regulated.
This regulation of reproduction reinforces limited biological definitions
of maleness and femaleness. It promotes a view of gender as a fixed, individual trait rather than a more fluid understanding, one rooted in historical and institutional contexts. And, as we see in the insufficiency of the
criminal justice system’s responses to marital rape, domestic violence, and
child abduction, it helps sustain the family as a site of male dominance over
women.
Sometimes the state’s intervention into women’s reproductive lives is obvious, as when judges order women not to procreate or correctional staff
refer women who use illicit drugs to a program that pays the women to
be sterilized. Other times, as with incarceration, it is less obvious. Prison
not only incapacitates women and prevents them from committing crimes
while they are locked up, it also prevents them from accessing their reproductive rights. By denying incarcerated women good-quality reproductive
health care, by imprisoning many of them for the duration of their reproductive years, and by interfering with their ability to see (much less rear)
their children, incarceration punishes women not just for their crimes but
for their perceived shortcomings as women and mothers.
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Women do possess and exercise agency, of course, and have the capacity to resist or reject dominant definitions of femininity and womanhood.10
But many women’s capacity is constrained by their social conditions, including poverty and limited employment and housing options, as well as
restricted access to abortion and contraceptives, gynecologic care, and
drug treatment. The judgments women face, for example, when they proceed with a pregnancy while addicted to drugs or remain with an abusive
partner, also restricts their options. Workers in the criminal justice system,
including judges, prosecutors and defense attorneys, and correctional staff
and administrators, often ignore the context in which women’s actions take
place in favor of assuming it is completely within a woman’s power to enter
drug treatment or set up a new household.

Overview of the Book
I have not written an exhaustive account of how the criminal justice system
responds to the threat that women’s sexuality and reproductive behaviors
pose to the dominant order. There are simply too many examples to give
each one its due here. Subjects such as violence among same-sex couples,
sexual assault, and incest receive far less attention in this book than they
deserve. I focus almost exclusively on women in this book, even though
men are also subjected to some reproductive regulation. For example, men
who owe child support have been issued “pay up or zip up” no-procreation
orders.11 Young black men are locked up at rates that have undermined
families and entire communities.12 By and large, however, I find that the efforts to restrict and control reproduction have been focused on poor racial
and ethnic minority women and therefore they receive the greatest consideration in this book.
Arguments that we need to restrict and even criminalize some women’s
behaviors to ensure the healthy reproduction of the United States have been
around at least since the nineteenth century. In part I, chapter 1, I describe
how the eugenic criminology movement that dominated at the turn of the
century continues to structure our values and assumptions about who is
“good” or “bad.” Today, the language is less overtly racist, but the underlying sentiment remains: some women should be prevented from exercising
their reproductive rights; other women’s reproduction should be supported
and encouraged.13
As the control of women’s bodies and reproductive lives has become
more intrusive and pervasive, I fear it has become invisible and taken for
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granted. Abortion may be the most hotly debated reproductive right, but it
is hardly the only one. To highlight the scope of these rights, the remainder
of this book is divided into three parts that correspond roughly to the timing or site of the reproductive control: Begetting, Bearing, and Mothering.14
In part II, I address policies aimed at limiting a woman’s say over her fertility and fecundity. This section begins, fittingly, with conception. In chapter
2, I describe how some women have been subjected to institutional segregation and sterilization orders. For example, in recent years, a number of
women have been ordered not to procreate or have undergone sterilization
as part of their punishment.15 In chapter 3, I focus on the renewed interest in criminalizing abortion by targeting abortion providers and imposing restrictions on women who seek abortions. Abortion has long been an
option for those who can afford it while marginally available to those who
cannot. Many women are trapped: disdained for being pregnant while they
are poor, teenagers, incarcerated, or using illegal drugs yet similarly disparaged if they seek an abortion.
Even with the greater availability of contraceptives and the greater acceptance of children born outside of marriage, each year, untold numbers
of women (many of them frightened teenagers) give birth to a child they
are ill positioned to take care of. In chapter 4, I consider the extreme case
of women and girls who abandon and, in some cases, kill their newborns.
The highly variable criminal justice responses suggest a strange incertitude
about whether the women who commit these acts deserve our scorn or our
sympathy.
In part III, I move the discussion from conception and fecundity to
pregnancy. In chapter 5, I examine the repercussions of recognizing claims
of “fetal rights.” Homicide is one of the leading causes of death among
pregnant women.16 Rather than offering enhanced penalties in cases where
a person’s criminal act hurts a woman who is pregnant, many states have
passed fetal homicide laws that treat the fetus as an independent “victim”
with distinct (and sometimes competing) legal rights from the woman
herself. Here I also examine cases in which drug-using women have been
arrested and prosecuted for becoming pregnant and continuing their pregnancies to term. The very fact of these prosecutions suggests that pregnant
women are punished twice: once for violating our drug laws and again for
transgressing against dominant notions of how a pregnant woman should
behave. Both fetal homicide laws and prosecutions for maternal substance
use render a woman subordinate to the interests of the fetus that she
carries.
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In chapter 6, I examine the quality of reproductive health care in prisons and jails. Every year, about 2,000 women give birth while incarcerated.17 The quality of prenatal care available to incarcerated women is
notoriously poor. Shoddy medical treatment also compromises the gynecologic health of women who are not pregnant and, in many cases, has
effectively denied incarcerated women their right to sexual and reproductive health.
In part IV, I document the criminal justice system’s impact on women’s
attempts to parent. In chapter 7, I continue the discussion of incarcerated
women. Today, between 1.5 and 2 million children in the United States have
at least one incarcerated parent. Incarcerated women face many parenting
challenges, such as visiting and communication, as well as negotiating foster care and custody arrangements. These barriers interfere with incarcerated women’s ability to mother their children and place many women at
risk for having their parental rights permanently severed. In chapter 8, I
show how battering affects a woman’s ability to bear and raise her children
in a safe environment. Since the 1970s, men’s violence against women has
come to be regarded as a crime. It has yet, however, to be widely recognized
as a reproductive rights concern.
In the conclusion to this volume, called “Being,” I consider what the
criminal justice system’s attempts at controlling women’s reproduction say
about how we define and value all women. Laissez-faire liberals argue that
the state should not be involved in the reproductive arena. Social conservatives argue that the state must be involved in it, as a matter of protecting
the state’s interest in a healthy pregnancy outcome.18 Concerned about how
this involvement has played out to date, I support a third view, one that
encourages us to ask “not whether the state should be involved in these decisions, but to what extent and how?”19 I conclude that we need policies that
both respect women’s reproductive rights and ensure that women across
the spectra of age, race, ethnicity, social class, and sexuality are situated
such that they can exercise their rights.20
Our Bodies, Our Crimes is mainly about state-imposed restrictions on
women’s reproduction. As a single woman who has never wanted to conceive, bear, or raise a child of her own, I am acutely aware that reproductive
justice demands the freedom not to reproduce. Women who choose not to
procreate or to marry pose a serious threat to patriarchy and conventional
social structures. At its heart, then, this book is about the freedom to be a
healthy woman and a valued member of society independent of one’s reproductive contribution or perceived lack thereof.
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1
“Race Criminals”
Reproductive Rights in America

The man or woman who deliberately foregoes [the supreme
blessings of children] whether from viciousness, coldness, shallowheartedness, self-indulgence, or mere failure to appreciate aright the
difference between the all-important and the unimportant,—why,
such a creature merits contempt as hearty as any visited upon the
soldier who runs away in battle, or upon the man who refuses to
work for the support of those dependent upon him, and who tho
able-bodied is yet content to eat in idleness the bread which others
provide. The existence of women of this type forms one of the most
unpleasant and unwholesome features of modern life.
—President Theodore Roosevelt, in a speech delivered before
the National Congress of Mothers, March 13, 1905
What is the problem of women’s freedom? It seems to me to be this:
how to arrange the world so that women can be human beings, with
a chance to exercise their infinitely varied gifts in infinitely varied
ways, instead of being destined by the accident of their sex to one
field of activity—housework and child-raising.
—Crystal Eastman, “Now We Can Begin,” December 1920

To illustrate more than 200 years of reproductive rights history
in the United States, one might imagine drawing a line that begins when
abortion was a widely deplored crime. Our line would then move steadily
up and on to the 1960s when women’s sexual liberation gained more attention and helped abortion become more widely accepted. Naturally, our line
would culminate in the progressive present when abortion is legal and our
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laws and policies reflect widespread acceptance and respect for all women’s
reproductive rights.
One might imagine such a line, but one would be very, very wrong.
This book focuses mainly on the contemporary context of the struggle for
reproductive justice; however, in this chapter I sketch a very broad historical
overview of this struggle. The history of abortion and, indeed, the entire history of reproductive rights is not a straight line but one that is uneven and
jagged, to say the least. In particular since the 1980s, reproductive rights have
eroded steadily, and today is hardly a zenith, especially for low-income racial
and ethnic minority women. We need more than one line to capture the erratic attitudes and actions of medical and legal professionals, not to mention politicians, activists, and the general public. Nor can a single line record
all of the institutional sites where this control takes place. The regulation of
women’s reproduction has a long history, one that has always been tied up in
larger societal concerns about the “right” people reproducing in the “right”
ways. To that end, I look not only at the battle over abortion but also the eugenics campaigns of the twentieth century.

Abortion and the Crusade against Quack Doctors
Most people are aware that abortion used to be considered a crime in the
United States. Far fewer realize that at the beginning of the nineteenth century, abortion was essentially legal in America and first-trimester abortions
(and many second-trimester abortions) faced little regulation.1 Abortion
before quickening (or the point usually occurring during the fourth and
the sixth months when a woman can feel fetal movement) was considered,
at most, a misdemeanor. In the 1820s, a handful of state statutes were introduced that punished abortion after quickening.2
In the early nineteenth century, abortion was practiced mainly by unmarried and desperate women. By 1840, however, married, middle-class
or upper-middle-class, native-born Protestant women were increasingly
using abortion to control the spacing and number of their children.3 By
the middle of the century, abortion had become fairly common. Possibly as many as one-fifth to one-third of all pregnancies in the early and
mid-nineteenth century ended in abortion.4 Then, in the 1870s, the tenor
shifted, and grisly accounts of botched abortions began to appear more
and more frequently in newspapers.5 By 1900, every state had passed a
law criminalizing abortion at any stage of pregnancy, unless it was required to save a woman’s life.

“Race Criminals” 13

What accounts for the rapid change? Abortions had not suddenly become unsafe. Rather, the shift reflected in large part a campaign generated
by elite or “regular” physicians who opposed abortion and birth control use
among middle-class “native” Protestant women. These physicians preyed
on growing fears of race suicide and the higher fertility rates of poor, foreign-born, and predominantly Catholic women.6
Regular physicians used abortion to suit their own ambitions—that is,
they wanted to become recognized as professionals.7 In nineteenth-century
America, anyone who claimed medical talent could practice medicine.
Physicians who had some formal training and subscribed to the medical model found themselves competing with midwives, healers, botanics, homeopaths, and out-and-out quacks who—in the absence of licensing laws—also could claim the title of “doctor.” To address this problem,
professional physicians launched what one headline heralded as a “Crusade against Quack Doctors.” An 1876 New York Times article announced
the New York County Medico Society’s crusade against “the hundreds of
quacks, abortionists, and all sorts of irregular medical practitioners whose
names, prefixed by “Dr.,” adorn the house-fronts on almost every street in
the City.”8 The crusading doctors focused on abortion, successfully pressing to outlaw it unless it was necessary to save a woman’s life and declaring
that only doctors would decide when abortion was permitted.9 Physicians
presented themselves as being obligated to save women from the ignorance
that led them to become inadvertent murderesses.10
Even after abortion was criminalized, most nineteenth-century laws included a therapeutic exception that allowed abortions when physicians
deemed it necessary to save a woman’s life. Doctors did not forbid abortions
absolutely because a complete ban on abortions would not have advanced
their own professional goals. Making a moral claim (“We are saving the lives
of unborn embryos”) based on technical expertise (“Only we can determine
when a pregnant woman’s life is in jeopardy”) also prevented other interested
parties, such as lawyers, clergy, and women, from challenging doctors’ asserted right to control abortion.11 At the time, feminists were more concerned
about promoting voluntary motherhood (including the right of a woman to
refuse to sexually submit to her husband) and reducing death in childbirth
than with abortion.12 Without an effective challenge to the medical profession’s control of abortion, the public came to accept, and continues to do so,
even today, the legitimacy of doctors’ decision-making in the area of abortion (not to mention pregnancy and childbirth).13 As a result, a personal decision has become a medical one.14
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The laws at the time mainly criminalized abortion providers. As Rosalind
Pollack Petchesky observes in Abortion and Woman’s Choice, “Laws criminalizing abortion in the latter half of the nineteenth century did not suppress
abortion as much as they revealed it, regulated it, certified it as a legitimate
domain of public intervention and control.”15 Up until 1940, prosecutors focused specifically on abortion providers whose practices killed or seriously
injured a woman patient. Relatively few people were ever charged under the
abortion laws, and when they were charged, jurors were reluctant to convict
them. When abortion providers were convicted, punishments were lenient
and often included probation.16 Some state laws did not specify any punishment at all for women who sought abortions. In 1934, the punishment for
women who had abortions ranged from fines of $100 to $1,000, and periods
of incarceration ranged from 30 days to 10 years.17 The lack of consistency in
enforcing the existing laws or pursuing prosecution or serious punishment
suggests an ambivalence toward the practice.18 In spite of abortion’s illegality, large numbers of early-twentieth-century women were still able to obtain
abortions from physicians and midwives.

The Depression, Physicians, and “Back-Alley Butchers”
Over time, proportionally fewer abortions were performed out of medical necessity. Between World War I and World War II, medical advances
meant that fewer conditions (such as tuberculosis or cardiovascular disease) could be considered as indications that an abortion was necessary
to save a woman’s life. Also, as physicians became more comfortable with
their professional status, they relaxed their standards about performing
abortions. They performed abortions not only when a woman’s life was in
danger but also when her offspring might be deformed or when they sympathized with her plight—for example, if she was poor or the victim of rape
or incest.
The Great Depression of the 1930s brought the relationship between
economics and reproduction into stark relief. Unable to afford to have children, women sought abortions on a massive scale.19 Legal and illegal abortion practices expanded as women appealed to doctors for help. Increasingly, physicians considered social conditions in making medical decisions
about which abortions were “therapeutic,” that is, necessary to preserve a
woman’s life or health.20
During the same period, the site of medical care (including minor
surgical procedures such as early abortions) was shifting from midwives’
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practices and private physicians’ offices to hospitals.21 This trend accelerated
after World War II. Accompanying this shift was greater public awareness
and oversight of the medical processes taking place in hospitals.22 Hospital administrators feared that their facilities would develop reputations as
abortion mills. In the 1940s and 1950s, they began to introduce therapeutic
abortion boards to determine whether an abortion was justified.23 Typically, these boards encouraged doctors to keep the incidence of abortion
low. The institutional support that these boards provided took the pressure
off individual physicians whose abortion decisions might be challenged.24
Physicians and hospital boards were more likely to accommodate white
middle-class women’s requests for a therapeutic abortion.25 Poor and minority women and women in rural areas were much more likely than their
white, middle-class, and urban counterparts to patronize more dangerous
and inexpensive illegal abortion providers.26 Many poor women’s lack of
ties to an informal network prevented them from finding a provider. They
were compelled to either give birth or attempt self-abortion, at times with
fatal or life-threatening consequences.27 Fear led many women to defer
seeking help, which made illegal abortions even riskier.28 Those poor and
minority patients who did receive a therapeutic abortion were more likely
to be involuntarily sterilized. Basically, a few therapeutic abortions became
legal, while poor women’s access to abortion was restricted further. Nontherapeutic abortions became criminalized and harder to procure, even
through physicians operating a private practice.29
Within a section of the medical profession, however, doctors came to
form a liberal consensus about the horrors of criminalized abortion and
the importance of performing abortions for those patients who needed
them. Hospitals were increasing the sites where abortions took place and
where women sought treatment for medical complications from illegal
abortions. Doctors’ awareness of the disastrous consequences of abortion
laws grew.30 Eventually, their concern led them to form an uneasy alliance
with a grassroots social movement led by women that contributed to abortion’s legalization.31

“Race Criminals” and the Eugenics Movement
The eugenics movement of the first decades of the twentieth century underscored the notion that some women’s reproductive capacity was more
valuable than others. In the 1920s, many (though not all) Progressives in
America promoted a eugenics agenda that they claimed would ensure the
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health of the “native” white European Protestant population.32 African
Americans, immigrants, and the working class were perceived to be present in growing numbers. So, too, were what President Theodore Roosevelt called “race criminals”—white middle-class women of “good stock”
who chose not to have children.33 Women were reproducing, but it was the
“wrong” women, those deemed unworthy of reproduction who came from
dubious genetic origins.
Eugenics advocates played into fears of “race suicide” by advancing the
notion that not only were immigrant women intellectually and morally
inferior but they also could pass on deviant traits to their many offspring.
At the same time as physicians encouraged native women to reproduce,
they launched a program designed to limit the propagation of the poor,
the foreign-born, and the so-called unfit.34 Toward those ends, eugenicists encouraged white Protestant women to have children and steer clear
of birth control and abortion (i.e., “positive eugenics”). While abortions
were discouraged among white Protestant women, eugenics advocates
promoted a campaign to limit the fertility of poor and immigrant women
(i.e., “negative eugenics”). As discussed in greater detail in the next chapter, this campaign labeled women and girls as “sexually delinquent” and
“feeble-minded” and then either sterilized them or segregated them in
institutions, or both.35
After World War II and the growing awareness of the eugenic horrors of
the Holocaust, institutional sterilizations declined, but coercive or involuntary sterilizations continued outside of institutional settings. For example,
by 1965, some 28 states had laws permitting involuntary sterilization. Over
time, the idea that poverty, delinquency, feeble-mindedness, and promiscuity were inherited characteristics fell out of vogue. Replacing it, however,
was the equally damaging notion that poverty was caused by poor women
having too many children, rather than dropping wages or a lack of social
support. To this way of thinking—and one that persists today—reducing
the number of children born to poor women would alleviate poverty.
In the 1960s and 1970s, tens of thousands of sterilizations were disproportionately performed on Native American, black, and Hispanic women;
many, though not all, were coerced or involuntary.36 Instead of citing a desire for racial purity, doctors (who were overwhelmingly white and middle
class) often suggested that by limiting the number of births in low-income,
minority families, government spending on Medicaid and welfare programs could be reduced and the families could achieve financial security.37
Also, many of these doctors believed that minority women could not or
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would not use other methods of birth control effectively. Therefore, many
doctors encouraged sterilization.

Race and Reproductive Rights
Decided in 1973, the Roe v. Wade ruling held that in the first trimester, the
abortion decision should be limited to a woman and her doctor. After the
first trimester, the state may regulate abortions when necessary to promote
women’s health (as defined in Doe v. Bolton to include physical, emotional,
psychological, and familial factors).38 After fetal viability (usually defined
as somewhere between 22 and 26 weeks of gestation), the state can prohibit
abortions except those needed to preserve a woman’s life or health.39
In the years leading up to Roe v. Wade, most white, middle-class feminists were fighting for the right to abortion and birth control. The radical
feminists focused on the pursuit of sexual pleasure without fear of being
forced into a marriage or getting pregnant. They fought for sexual liberation and voluntary motherhood.
As a campaign strategy, emphasizing the need for safe and legal abortions was effective.40 But then, as now, voluntary fertility control through
abortion and contraception was never the driving force behind black and
Puerto Rican women’s quest for reproductive rights.41 While they shared
white women’s desire to limit their own fertility on their own terms, their
experiences and political agenda were quite different. Sexual liberation
and voluntary motherhood were less pressing goals. They already suffered
under persistent stereotypes that they were not only sexually liberated but
“hypersexual.” Also, because of the legacy of widespread sterilization abuse,
many activists of color associated abortion rights with population control,
racial genocide, and coercion.
Black and Puerto Rican women activists supported safe and legal abortion, but more than white women activists of the time, they recognized that
reproductive rights extended to the need for state-supported child-care
services, decent wages and benefits, safe and affordable housing, and good
medical care that would permit them to bear and raise healthy children.42
Sadly, their advocacy was only of limited success and has proven to be a
missed opportunity for women to gain access to the full range of reproductive rights.
In the early 1970s, poor women, on their own initiative and without
needing the government to remind them how difficult and expensive it can
be to rear a child, sought and obtained abortions at a substantially higher
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rate than white middle-class women did.43 But even after Roe v. Wade was
decided, the federal government continued their efforts to reduce poor and
minority women’s childbearing. By the middle 1970s, the public was taking
its cues from the federal government’s lead. Powerful and negative attitudes
toward poor, childbearing women of color—aka “ghetto matriarchs,” “Jezebels,” and “welfare queens”—developed that did not take into account
factual information about how many children or abortions poor women
actually had. Black and Hispanic women on welfare were cast as cheating
prostitutes. They became, as historian Rickie Solinger describes, “the symbol of dependent women making bad choices. The figure of the [Welfare]
Queen stood for a woman who made the kind of choices that caused other
women, working people, the oppressed middle class, and all good Americans to resent her and even hate her and to see her as the member of a
reviled caste.”44
Meanwhile, Catholics and Protestant fundamentalists undertook antiabortion campaigns to advance their own tactical agendas. Their campaigns
emphasized motherhood, claims of fetal rights, and a view of the traditional
family unit as an endangered species, threatened not only by abortion but
also by homosexuality, divorce, and nonmarital sexuality.45 In the 1970s and
early 1980s, the New Right readily saw the connections among sexuality,
work, and family; poor women were the ripest targets for their agenda.46 The
combination of these “strains of hostility” resulted in a “political program
that fatally attacked the idea of abortion rights and seriously diminished the
citizenship status of poor women in the United States.”47 Almost immediately
after the Roe v. Wade decision in 1973, efforts got under way to limit the use
of public funds to pay for poor women’s abortions.
At first, most federal courts acknowledged that it was not fair for the
state to refuse to pay for a woman’s elective abortion while paying for other
pregnancy-related treatment through Medicaid. But a group of 1976 Supreme Court cases upheld state regulations that denied Medicaid funding
for all elective abortions. This, combined with Congress’s adoption of the
Hyde Amendment in 1976, struck a devastating blow to poor women’s reproductive rights. The Hyde Amendment banned Medicaid funding for all
abortions except where the woman’s life was endangered, when a pregnancy
resulted from incest or a rape that had been reported promptly to law enforcement or the public health service, or when two physicians determined
that the woman would sustain severe or long-lasting harm to her physical
health. The ban had to be reenacted every year. The fierce debates about the
Hyde Amendment that took place in the late 1970s were over what one critic
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described as “how abused or sick or endangered a Medicaid recipient had to
be if she were to receive funding for an abortion.”48
A number of factors worked against abortion rights supporters of the
time.49 The public viewed welfare recipients in an increasingly dim light and
were reluctant to see poor women get another “freebie” in the form of a federally funded abortion. It was hard to convince the public that measures like
the Hyde Amendment, that most directly affected poor women, threatened
the reproductive rights of all women. As noted earlier, black and Hispanic
activists tried to counter this assault, but they were engaged in a battle to defend their right to experience a pregnancy, not to terminate one.
In 1980, the majority of the Supreme Court ruled in Harris v. McRae that
Roe had promised women freedom from undue interference in their decision to terminate a pregnancy and had not provided a constitutional right
to an abortion. Even when it was medically necessary, the federal government was no longer obliged to fund a poor woman’s abortion.50 As Solinger
observes, “the government would not criminalize abortion, but neither
would the government pay for it, no matter where that left a poor woman.”51
Another blow was dealt to the abortion rights movement in 1989 when the
George H. W. Bush administration urged the Supreme Court to revisit the
Roe decision by hearing the case of Webster v. Reproductive Health Services.
Webster questioned whether it was constitutional to prohibit public facilities or employees from performing abortions except to save a woman’s life.
The Court upheld the restrictions; only four Justices voted to uphold Roe in
its entirety.52
Webster has been described as “an open invitation to state legislators to see
just how strictly they can regulate abortion without Justice O’Connor’s [the
swing vote] finding the burden on the abortion right ‘undue.’”53 Since Roe, a
series of court rulings have undermined the principle of abortion as a woman’s right. The trimester framework laid out in Roe has been replaced by a
standard that upholds abortion counseling, waiting periods, and parental involvement requirements provided they do not impose an “undue burden.”54
Emerging guidelines suggest that only medically necessary abortions are permitted (and even then, the state is not obligated to pay for them). Abortion
is now often treated as a religious and moral issue rather than a health issue.
Women, particularly if they are unmarried teenagers, are treated as incompetent to choose between abortion and childbirth.55 Anticipation of these developments is no doubt what prompted Supreme Court Justice Blackmun to
write in his 1989 Webster dissent, “For today, the women of this Nation shall
retain the liberty to control their destinies. But the signs are evident and very
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ominous, and a chill wind blows.”56 As discussed in a later chapter, the chill
wind continues to blow into the twenty-first century, with the 2007 Supreme
Court Carhart ruling to uphold the ban on the so-called Partial Birth Abortion Act despite—for the first time since Roe v. Wade—the absence of an exception to preserve a woman’s health.

Reproductive Rights after Roe v. Wade: The Limits of Choice
Emphasizing Choice
It bears asking why the hypothetical line of reproductive rights drawn earlier in this chapter has taken such a sharp nosedive since Roe v. Wade was
decided in 1973. For starters, valuable ground was lost when, in the battle to
attract more mainstream support for abortion, advocates focused narrowly
on abortion and framed the issue in terms of choice, privacy, and states’
rights, while backing off claims of reproductive rights and women’s bodily
sovereignty. The language of choice that has become so widely accepted
fails to acknowledge that women’s choices are often severely circumscribed
by social and material conditions. “Then and now, many Americans have
glossed over this,” Rickie Solinger argues in Beggars and Choosers:
Poor and/or culturally oppressed women in the United States and abroad
may lack the money to “choose” abortion. They may live where abortion is
inaccessible, illegal, or life-threatening. They may lack the resources to feed
the children they have, much less a new baby. They may want to be mothers but lack the resources to escape stigma, punishment, or death for having
a baby under the wrong conditions. They may lack the resources to avoid
pregnancy from sexual violence. Can women in any of these circumstances
be described as in a position to make a choice, a private, personal choice in
the way that middle-class Americans generally use that term?57

Too often, we have focused narrowly on individual women’s reproductive
choices and abortion while ignoring the larger context that restricts many
women’s choices to the point of obliterating them. One does not “choose”
to pay for contraceptives or reproductive technologies that are not covered
by insurance.58 In fact, many women still do not have contraceptives covered by their insurance plan, even though these same plans may cover male
impotence drugs like Viagra and Cialis.59 Not many of us would choose to
live in an area where a pharmacist can refuse to dispense contraceptives or
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a health care provider can refuse to provide sterilization or abortion services.60 And few would claim in good conscience that a teenager who has
been raped chooses to face delays or obstacles in obtaining emergency contraception after her assault.
Emphasizing Victimization and Women’s Incompetence
In seeking the legalization of abortion, nineteenth- and early-twentiethcentury feminists tended to emphasize women’s victimization, a strategy
that continues to haunt feminism and abortion rights activists today. Feminists had difficulty acknowledging that young, single women sought abortions for reasons other than having been done wrong by their lovers or
sexually exploited by their employers.61 Feminists and other activists were
less willing to acknowledge the possibility of female sexual pleasure, much
less female sexual independence. It was not until the early twentieth century that birth control advocates helped transform feminism by declaring
the legitimacy of these goals.62 Women were challenging older heterosexual
dating and sexual norms; some women’s wage-earning ability gave them
more freedom to refuse undesirable marriages. By the end of the twentieth century, it was no longer possible to assume that all unmarried women
who got pregnant “were victims, that their boyfriends were villains, and
that abortions were evidence of victimization.”63
Even now, abortion rights activists frequently cite rape and incest in their
appeals to keep abortion legal and challenge parental notification laws. For
example, in 1989, President George H. W. Bush vetoed a federal spending
bill that provided for Medicaid-covered abortions in case of rape or incest.
In an ultimately unsuccessful effort to secure a congressional override of
the veto, pro-abortion lobbyists and lawmakers did not argue that the veto
undermined women’s reproductive rights. Rather, they contrasted the evilness of rapists with the innocence of rape victims. Pro-choice lawmakers
“smothered questions about women’s rights and fetal life under a gravy of
breast-beating about crime and punishment, innocence and guilt,” mentioning victims 135 times and crime 46 times in an hour’s worth of speeches
from the House floor.64 In 1993, an exemption for rape or incest was granted
only after Sen. Henry Hyde and his supporters realized that they probably
did not have the votes they needed if they continued to ban abortion funding without such exemptions.65
The appeal of arguments that play on fears of rape and incest, of course, is
that they gain the support of those who would be alienated by more radical
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arguments based on women’s right to bodily sovereignty and sexual pleasure
or socialist arguments seeking recognition of poor people’s humanity. While
victimization was used successfully to secure support for the Hyde Amendment’s rape and incest exemption, the campaign left millions of poor women
without federal coverage for their abortions. It also further stigmatized
women who seek abortions who are not victims of rape or incest by reinforcing the false distinction between those women who “deserve” the right to an
abortion, because they became pregnant through no fault of their own or
ignorance, and other women who are characterized as being irresponsible
and careless. As part of the effort to garner public recognition of women’s
reproductive rights, depicting women as incompetent and helpless victims
rather than as fully capable, sexual actors was (and remains) problematic. In
the process, reproductive rights have become defended, and to some extent
defined, as a victim’s right rather than a woman’s right.66
Furthermore, claiming that abortion should be legal to spare women
botched back-alley abortions has turned out to be a double-edged sword.
While this argument marshalled support for the Roe decision, it also reduced Roe v. Wade to what one critic deemed “a consumer protection
ruling” designed to save desperate, helpless women from being victimized from the evil, uncaring abortionist rather than a necessary measure
to assure women’s sovereignty over their own bodies.67 Even today, many
feminists and other liberals characterize abortion as a tragic outcome of an
unwanted pregnancy. Staunch, elected Democrats such as Hillary Clinton
nonetheless adopt the stance that abortion should be “safe, legal and rare.”68
Many abortion advocates prefer to steer clear of messier discussions of
late-term abortions and head for less controversial ground, such as ensuring access to abortion in case of rape or incest or when a woman’s life is in
danger, and promoting contraceptive use. While this cautious approach is
understandable in a conservative climate, it also undermines the idea that
abortion is a legitimate and effective means of preventing an unwanted
birth. Fundamentally, it implies that a woman’s decision to terminate a
pregnancy is a bad idea.
Emphasizing Responsibility and Self-Control
Discussions of reproductive rights also frequently use the language of personal responsibility and self-control. Here, too, we find a double-edged
sword buried in the rhetoric. While on the surface it sounds empowering to assert women’s control over their own lives, this language fails to
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take into account that biology and social circumstance often produce a
gap between a woman’s personal reproductive ideal and her reality. “Contemporary discussions of fertility control emphasize not the wish to plan
one’s births, to intervene in an inherently ungovernable process,” political scientist Lealle Ruhl observes, “but rather the obligation to do so.”69
This emphasis on willed pregnancies and the assumption that responsible
women can and should control their reproductive functions extends to all
women. It has led to the unintended consequence that women increasingly are held accountable for their pregnancy losses or other adverse
pregnancy outcomes.70
Moreover, poor women, and especially those who are black or Hispanic,
are more likely than others to be perceived as representing more and different reproductive threats to the social order. Their “irresponsibility” is targeted differently and often comes under the regulation of the criminal justice and family court systems.71 A strong national identity that emphasizes
America as the land of opportunity and the importance of people pulling
themselves up by the proverbial bootstraps contributes to the problem. The
pervasive American dream mythology informs even as it harms an entire
array of social policy and services. It creates a context in which it is okay
to blame poor people for being poor because they are simply not working
or trying hard enough. If poor people only have themselves to blame for
being poor, then not only is it permissible for state actors to direct them
to get a job and not have children but also it is a short hop to seeing the
government as being obliged to direct (“help”) poor women in how to live
their lives. The criminal justice system’s involvement in women’s reproduction is only one arena where this view seems to hold true, and with damaging effects. It also plays out in the interconnected arenas of public housing,
welfare policy, child protective services, access to medical care, and so on.
Increasingly, the climate has become one of surveillance, regulation, and
enforcement rather than one of support and collaboration.

Conclusion
The vision of early activists remains to be realized. Laudable exceptions
notwithstanding, reproductive rights have remained narrowly associated
with abortion, and abortion has come to be accompanied by assumptions
that women possess either near-complete agency and choice or evince a
total absence of autonomy that is associated with victimization and oppression. A concern for reproductive justice has never been allowed to occupy

24 “Race Criminals”

the center stage. While the abortion movement succeeded in using the law
and medical authority to achieve legitimacy for abortion, such a strategy
still involved institutional control being exercised over women.
Paradoxically, sociologist Nanette J. Davis notes, “the more the abortion
movement succeeded as a one-issue campaign, the more women would lose
in terms of acquiring ultimate control over their bodies and their lives.”72
And, as subsequent chapters suggest, the legacy of this one-issue campaign
continues to be felt most keenly—though not solely—among the most socially and economically vulnerable women in society. While feminists have
tried to link abortion to the larger need for reproductive justice, these efforts have not received mainstream support. In the absence of a fartherreaching social movement to call attention to this, the legal and criminal
justice systems have managed to quietly undermine reproductive freedom.
Many if not most of the gains made during the struggle to legalize abortion and keep it legal have been offset by a larger failure to fully recognize a
range of reproductive rights for all women.
Our Bodies, Our Crimes is written against this backdrop of abortion debates that continue to dominate the discussion of reproductive rights. By
contrast, I focus on a range of ways in which the legal and criminal justice systems regulate feminine gender ideals and limit access to full citizenship by influencing reproduction. This tension between who should or
should not conceive and who should or should not be able to make reproductive decisions manifests itself throughout the criminal justice system
(e.g., through law enforcement, the courts, and the correctional system)
and throughout the reproductive cycle. Our Bodies, Our Crimes considers
which reproductive actions are criminalized, as well as how the reproduction of “criminal” women is controlled.
Throughout that struggle for reproductive justice in the United
States—a struggle to overcome not only dangerous and illegal abortions
but also the incarceration of women and girls for moral offenses and the
sterilization of women and girls labeled feeble-minded or delinquent—
the criminal justice system has been used to enforce standards regarding which women are fit to have control over their own reproduction
and, as well, who may become and remain mothers. Today, some women
are actively prevented from reproducing (e.g., through “no-procreation”
court orders or incarceration), are coerced into reproducing the “right”
way (e.g., by state intervention in their pregnancies and assertions of
fetal protectionism), or are punished for reproducing the “wrong” way
(e.g., being denied custody of their children if they are battered or being
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prevented from parenting while incarcerated). Sometimes these actions
are justified as being “for the woman’s own good,” while at other times
they are claimed to be “in the best interests of the (preborn) child.” But
make no mistake, as the chapters that follow seek to demonstrate, individually and collectively, these policies have a devastating impact on a
woman’s autonomy and her right to privacy, not to mention her physical,
socioeconomic, and emotional well-being. Whether a policy stems from
a retributivist or paternalist ideology, whether we view women as unwilling or unable to control their reproductive capacities, such extremes fail
to respect women’s individual and bodily sovereignty. And these policies
define what it means to be a woman in very narrow and harmful ways.
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“Breeders”
The Right to Procreate

A Georgia judge ordered a mother of seven who pleaded guilty to
killing her 5-week-old daughter to have a medical procedure to prevent her from having more children. . . . Medicaid is covering the
cost of the operation.
—Associated Press, February 9, 2005
Call our offices for flyers to distribute to your local hospitals, police
departments, probation department, drug treatment programs and
social workers.
—From the website of Project Prevention, an organization that pays
women who use drugs $300 or more to use permanent or longterm birth control, 2008

In 2004, Monroe County (NY) Family Court Judge Marilyn
O’Connor singled out a woman, Stephanie Pendleton, for having “neglected
her responsibilities as a mother” by using cocaine while she was pregnant.1
At the trial, a representative of Monroe County Department of Health and
Human Services presented a permanency plan for reuniting the youngest
child, Bobbijean, with her parents. Judge O’Connor, however, modified this
plan and ordered that Stephanie was no longer legally allowed to get pregnant and Rodney was no longer legally allowed to father any more children until they had “obtained custody and care of Bobbijean P. and every
other child of [Stephanie’s] who is in foster care and has not been adopted
or institutionalized.” The judge went on to order them to attend countysponsored family planning sessions and reminded them that they could be
sterilized at public expense. Later that same year, Judge O’Connor ordered
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another woman, Judgette W., to have no more children until she regained
custody of the seven she already had.2 In 2007, the no-procreation order issued to Stephanie was vacated.3
The judge’s concern about children being born to parents who might
mistreat them is understandable. Child maltreatment is not uncommon
in the United States, and parental failures are all too real. Approximately
73.5 million children live in the United States.4 Each year, an estimated
850,000–900,000 children are victims of some form of child maltreatment,
usually neglect; about 1,500 children will die as a result, most of them under the age of 4. Between 30 and 40 percent of the perpetrators will be
mothers acting alone.5
Given their extensive previous involvement with family court, one
would be hard-pressed to assert that Rodney, Stephanie, and Judgette
are model parents, or even necessarily that they are good or “fit” parents.
What is questioned here is the notion that a judge has the right to order
them, or anyone, to be sterilized or not to reproduce. This is arguably
one of the most difficult premises for the general public to accept: that a
woman’s reproductive rights—including her right to procreate—are distinct from whether or not she is or might be a “good” pregnant woman or
a “good” mother. These rights reside in her existence as a human being,
along with the rights to control her body. A judge may conclude that a
woman should not rear her child (a conclusion laden with its own value
judgments, as discussed in chapter 7). That, however, is a decision distinct from whether a woman has a right to have sex, to become pregnant,
or to give birth.
Reproductive rights scholar Rachel Roth observes that “the history of reproductive politics makes clear that women bear the brunt of scorn heaped
on parents deemed too poor to have children, and women have borne the
brunt of coercive measures directed at discouraging both sexes from reproducing, including unwilling and unwitting sterilization.”6
The idea that some people (those who are too poor or too addicted or
too feebleminded or too irresponsible or too crazy, etc.) simply shouldn’t
reproduce has been around for quite some time. So, too, has the corresponding idea that the government should do something to ensure the
“right” people reproduce and the “wrong” people don’t. These notions sustained the positive and negative eugenics campaigns at the turn of the century which sought to encourage the reproduction of the “fit” and discourage that of the “unfit.”7 It is to this period of history that we now turn and
explore the historical criminalization of female sexuality in greater detail.
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In so doing, we can better appreciate the cause for concern presented today
by state intrusion into the procreation of poor women and other socially
vulnerable populations.

The Female Sexual Delinquent
When the first institutions for retarded women were opened in the 1800s,
they were governed by a “curative” philosophy that emphasized education
and care, protecting these women and girls from being abused by others,
and possibly releasing them at some point to be useful members of the
community.8 By the late nineteenth century, however, institutions’ concern
about protecting individual residents had morphed into a concern about
protecting society against the so-called feebleminded, who had been recast
as criminalistic degenerates.9 Not coincidentally, a similar shift occurred in
the response to sexually active young women.
This shift from a curative to a custodial philosophy took place in a context of growing concern that feeblemindedness was inherited and linked
to moral transgressions and criminality.10 Right after the anti-abortion
campaign in the 1860s and 1870s, hereditarian and biological determinist
theories sprang up that laid the foundation for the eugenics movement.11
In the 1880s, Zebulon Brockway’s Elmira Reformatory in New York represented the first systematic attempt at rehabilitating inmates. Because some
inmates continued to commit crimes, Brockway concluded that such prisoners must be mental and physical degenerates.12
As Wendy Kline explains in Building a Better Race, changing the definition of feeblemindedness to refer to a fundamental genetic flaw rather than
a slight mental impairment
had enormous implications both for those already housed in institutions
for the feebleminded and for those whose attitude, behavior, or appearance would target them for incarceration and sterilization in the future.
The person labeled mentally deficient was no longer deemed an object of
curiosity or sympathy but a threat to the genetic health and stability of the
race. According to this new definition, nothing in the environment—no
amount of education, training, or nurturing—could alter the destructive
potential stored within a feeble mind. And because “feeblemindedness”
had not been a precise diagnostic term to begin with, it was easily transformed into a catchall term for any type of behavior considered inappropriate or threatening.13
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As a view that feeblemindedness was hereditary and tied to moral degeneracy emerged, so did concern about the “girl problem” and female sexuality. In the 1900s, young women’s and girls’ expanded opportunities for employment and recreation were accompanied by a host of social problems,
including “prostitution and vice, venereal disease, family breakdown, and
out-of-wedlock pregnancies” that provoked considerable public anxiety.14
This concern escalated dramatically in the first two decades of the twentieth century. A new generation of Progressive reformers and social workers
redefined the problem as one of female immorality. Over time, there was a
shift from treating young, sexually active women as hapless victims of male
seducers to focusing on the perils of female sexuality and the need to protect
society from young women’s moral transgressions. Rather than blaming “evil
men” for seducing young women (as the moral reformers did), Progressives
acknowledged the sexual agency of young, working-class women and girls.
Progressives shifted their concern away from controlling the behavior of
men (e.g., by prosecuting statutory rape) toward monitoring and controlling
young women and the social conditions that were considered to be the cause
of their behavior.15 During this era, Progressive reformers joined up with
public officials, physicians, business leaders, and social scientists to launch
a crusade against vice and prostitution. They established juvenile courts and
reformatories to monitor and correct female sexual delinquents.16
Thus, female sexual delinquency and feeblemindedness came to be
linked. “Beginning in the 1910s, then,” Kline notes, “feeblemindedness and,
in particular, the ‘moron’ category became almost synonymous with the
illicit sexual behavior of the woman adrift. Eugenic ideology provided a
language and rationale for linking the sexual and reproductive behavior
of women with the deterioration of the race.”17 As poor women’s economic
and sexual autonomy increased, purity crusaders such as Josephine Shaw
Lowell, founder of the Newark (NY) Custodial Asylum, argued that young
women’s bodies posed a moral, social, and medical danger to society.18
Young women were presumed to be inherently promiscuous; their sexual
delinquency in itself was a crime problem. Left unchecked, they would fornicate for pleasure and have sex indiscriminately without regard for the
suitability of their partner. Such women posed a “menace to the gene pool”
because of their supposed genetic capacity for producing crime-prone offspring.19 Something needed to be done to extend state control over these
women who were destined to be the “weak-minded mother[s] of criminals.”20 Two solutions emerged, both of which involved the criminal justice
system to some degree: segregation and sterilization.
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At the turn of the century, many experts believed that crime and insanity could be eradicated if the procreation of feebleminded people was
stopped. Initially, eugenicists advocated segregating or quarantining the
female “high-grade moron” as a means of preventing sexually promiscuous women from infecting the white Protestant race. Progressive Era eugenicists and other moral reformers reasoned that if sexually promiscuous
working-class women were quarantined in institutions, then female sexuality would remain “pure” and associated with marriage and family.21
Segregation was not without its problems: namely, the expense of maintaining an institution, crowding, and poor management. But the main reason segregation became less popular is that, by the 1910s, it already was
apparent that “promiscuous” sexual behavior had spread into the middle
classes. Reformers realized that poor and working-class women were not
alone in resisting the idea that sexuality should be limited to marriage and
motherhood.22
It was one thing to institutionalize poor people; in many cases, parents
placed children in institutions because they were not financially equipped
to care for their child, especially if the child could not be counted on as
a wage earner. But middle-class citizens were reluctant to institutionalize
their own. Birth control was ruled out due to fears that should it “catch on”
among the white Protestant middle classes, their birth rates would be even
further reduced.23 So it came to pass that sterilization emerged as a eugenics strategy.
Eugenicists at the turn of the century were ambitious: by some accounts,
they aspired to sterilize nearly 11 million Americans (more than 10 percent of the population at the time), giving priority to those million or so
who were institutionalized in poorhouses, mental hospitals, and prisons.24
At first, compulsory sterilization programs (which attempted to force people to undergo surgical sterilization) were aimed at “feebleminded” and
“genetically inferior” women. These programs tended to be motivated by
eugenic concerns about heredity, a belief that a “therapeutic” sterilization
could lead to vitality, a desire to punish criminals, or some combination
thereof.
Upon the founding of the Newark Custodial Asylum for Feeble-minded
Women in 1878, eugenics doctrine became the basis for public policy.25
In Indiana, beginning in 1899, H. C. Sharp devised the vasectomy and
carried out hundreds of them on young men at the Indiana State Reformatory.26 Word of the “Indiana Movement” spread, and physicians were
joined by members of the legal profession. In 1911, the American Breeder’s
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Association formed a committee to examine the best means for “cutting off
the defective germ-plasm of the American population.”27
Other states followed suit, most notably California, which accounted for
one-third of all sterilizations of feebleminded and insane people that took
place nationwide.28 During his 26-year tenure (which began in 1918), F. O.
Butler, superintendent of the Sonoma State Home for the retarded, performed 1,000 sterilizations and oversaw another 5,400. Between 1931 and
1941, Butler identified nearly 1,500 of the admissions as defective delinquents,
sterilizing more than 74 percent of the boys and 86 percent of the girls.29
California’s policy focused more on female sexuality than on racial minorities or immigrants, but that is not to say that race was irrelevant. The
concern about the sexual behavior of white female patients stemmed from
a belief that they were primarily responsible for racial degeneration.30 California statutes also provided for the “asexualization” of state prisoners (including castration and the removal of ovaries) who had been convicted at
least two times for sexual offenses and three times for any other crime, provided evidence was given that the prisoner was “a moral or sexual degenerate or pervert.”31
California was by no means alone in its sterilization efforts. Both North
Carolina and Virginia performed more than 8,000 eugenic sterilizations
between the late 1920s and the mid-1970s. For instance, from 1924 through
1972, Virginia sterilized more than 8,300 persons, some of whom were described as “‘high functioning’ retardates who were prostitutes, truants, and
petty criminals, not sterilized for their offenses but simply sent to the hospital by local authorities and diagnosed as retarded.”32
In the 1920s, New Jersey’s Reformatory for Women at Clinton Farms
transferred feebleminded prisoners of childbearing age to the Vineland institution for the mentally retarded and arranged for inmates who seemed
low in intelligence or who had illegitimate or biracial children to be sterilized.33 West Virginian juvenile court judge Morgan Owen sought support
for a new law to sterilize “mental defectives” at three state hospitals, the
industrial school for boys, and the industrial home for girls, noting that
“a large percentage of the girls brought into court were for sex offenses
and a great many of them were found to be feeble-minded.”34 Nationally,
many women appear to have been labeled “feebleminded” or delinquent
because of a combination of their class and their sexuality rather than their
mental aptitude.35 Most of the girls committed to institutions for delinquency were sexually active rather than guilty of serious sexual or criminal
misconduct.36
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People held in institutions were at the greatest risk for compulsory sterilization; they also tended to be disproportionately black. The fact that certain racial and ethnic groups were overrepresented in prisons and institutions for delinquents was touted as evidence of these groups’ inherent
inferiority rather than reflective of selective law enforcement or economic
disadvantages.37
Though sterilization was cheaper and more efficient than segregation
and permitted feebleminded women to be released from institutions, eugenicists recognized that it was far from an ideal solution. In particular,
there was concern that once sterilized and without the fear of a possible
pregnancy hanging over their heads, feebleminded women would become
even more promiscuous.38
In 1927, the Supreme Court decided Buck v. Bell, which upheld the constitutionality of Virginia’s sterilization law. The Court rejected the idea that
people had a fundamental right to procreate and concluded that it was okay
for the state of Virginia to involuntarily sterilize mentally retarded persons.
This case ushered in an era where women became the primary candidates
for sterilization. At the end of 1927, most sterilization recipients in the
United States were men; five years later, only one-third of those sterilized
were men.39 By 1932, some 30 states had enacted statutes that legislated sterilizations.40 In almost all of these states, eugenics boards were established
to decide whether a doctor could sterilize an individual (usually a prisoner
or a hospital patient, but sometimes a member of the general public) with a
real or imagined physical or developmental disability.41 The Buck v. Bell decision was followed by a surge of interest in the negative eugenic strategies
of sterilization and segregation.
Public interest in negative eugenics began to decline in the 1940s.42 In
1942, Skinner v. Oklahoma outlawed the use of sterilization as a punishment
for a crime. Skinner was a landmark decision that established a protected
fundamental right to procreate. An Oklahoma law, the Oklahoma Habitual
Criminal Sterilization Act, permitted involuntary sexual sterilization for
repeat criminals. Jack Skinner was first convicted of stealing chickens when
he was 19 and later on two occasions of armed robbery. In ruling to outlaw
sterilization as a punishment, Justice William O. Douglas cited concern for
equal protection, noting that it was unconstitutional for the law to sterilize the three-time chicken thief while letting the three-time embezzler
procreate. But he was also clearly concerned about broader issues, observing, “We are dealing here with legislation which involves one of the basic
civil rights of man. Marriage and procreation are fundamental to the very
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existence and survival of the race.”43 Mindful of Nazi policies that led to the
sterilization and murder of several hundred thousand “defective” criminals
and mentally retarded people, Douglas cautioned that the power of a state
to sterilize “can cause races or types which are inimical to the dominant
group to wither and disappear.”44
After the Holocaust and World War II, institutional sterilizations declined, although compulsory sterilizations continued outside of institutional settings well into the 1970s.45 The effort to connect public assistance
to sterilization occurred throughout the United States, but it was particularly vigorous in the South.46 Poor black women were among those whose
reproductive integrity was most jeopardized.
By the mid-1960s, the term “welfare” had become narrowly associated
with public assistance provided mainly to single minority mothers. Previously, the term had encompassed social insurance programs that provided
benefits to widows and their dependents, along with elderly and disabled
people. Public assistance for poor women now became what social historian Michael Katz calls a “despised program of last resort primarily for the
‘undeserving’ poor—unmarried mothers, many of them black and Hispanic.”47 This shift coincided with a further erosion in respect for the reproductive rights of poor women. Public assistance became linked to compulsory sterilization programs.48
Black and mainly Puerto Rican activists struggled with mixed success
to call attention to sterilization abuse.49 Then, in 1973, the sterilization of
a 12-year-old black girl, Minnie Lee Relf, and her 14-year-old sister Mary
Alice sparked wider awareness of the abuses that were taking place. In 1973,
Minnie and her sister were sterilized in a federally funded health clinic in
Montgomery, Alabama, under a state eugenics statute that authorized the
procedure for the “mentally incompetent” without requiring the consent
of either the girl or her family.50 Minnie’s mother, who could neither read
nor write, had thought that she was consenting to her daughters’ getting a
contraceptive. The Relf case went to federal court, where it established that
not only was sterilization abuse taking place but also the abuse was being
subsidized by the federal government.51 In response to the public’s growing outrage, the U.S. Department of Health, Education and Welfare (HEW,
and the forerunner of today’s Department of Health and Human Services)
created guidelines to eliminate sterilization abuse. After the Relf decision,
HEW declared a moratorium on the sterilization of women under the age
of 21 or anyone whom doctors had found to be mentally incompetent.52 The
most flagrant and widespread abuses—the forced sterilizations of women
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on welfare and those receiving care in government facilities—were halted.
The movement to end involuntary sterilizations had been largely successful, but not before an estimated 60,000–100,000 women had been sterilized nationwide.53
The paternalistic beliefs that poor people, especially poor women of
color, are not competent to control their own fertility and that the government is empowered to intervene still influences reproductive policy today.54 And, though on a much reduced scale, we continue to see evidence
that the fundamental right to procreate recognized in Skinner has yet to be
universally respected by judges, prosecutors, and other state actors.

Sterilization and No-Procreation Orders
The actions of Judge O’Connor, described at the beginning of this chapter,
problematic though they are, are not unique. “No-procreation” orders and
sterilization bans are still being issued or informally arranged in today’s
criminal courts. In 2005, a Georgia judge ordered Carisa Ashe, a mother of
seven, to undergo a tubal ligation as part of her agreement to plead guilty
to voluntary manslaughter for the 1998 death of her infant daughter, even
though there was disagreement over whether the death of the premature
infant stemmed from “shaken baby syndrome.”55 If convicted of murder,
Carisa faced life in prison. After agreeing to be sterilized, she was sentenced
to five years’ probation. In November 2004, a Louisiana woman, Brenda
Shaffer, faced prosecution for first-degree murder in the death of her newborn daughter, even though the district attorney admitted he was unable
to prove that the baby had been born alive.56 Brenda agreed to the prosecutor’s offer requiring her to plead guilty to negligent homicide and undergo
a tubal ligation within 30 days. In 2000, a 22-year-old Florida woman,
Kelsey Ard Smith, pleaded no contest to attempted first-degree murder of
her baby and four counts of felony child abuse. She agreed to undergo a
tubal ligation and was sentenced to more than 12 years in state prison to be
followed by 14 years of probation.57
Judges’ concerns about the unconstitutionality of ordering a woman
not to procreate may prevent them from ordering a sterilization or procreation ban. It has not, however, kept some of them from making their
wishes known. James R. Eddins Jr., 27, and Christie Kennedy, 23, were held
responsible for their toddler’s dehydration death. In 2002, North Carolina Superior Court Judge Kim Taylor ordered them to attend a variety of
drug, grief, education, and vocational programs. She also forbade them
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from having custody of any children—including the three others they have
together—and encouraged them to be sterilized.58 A federal judge in New
Mexico sentenced Corrina McCray to three years and 10 months in prison
for the beating death of her child. The judge seemed sympathetic to Corrina’s case, acknowledging her “horrible childhood” and commenting that
she “never had a chance.” “I hate to see this, and I hate to see what you did
to your kid,” Conway said. Yet sterilization clearly crossed the judge’s mind
as he also commented that “I’d sterilize [Corrina] if I had the authority to
do it, but I don’t.”59
A Baltimore prosecutor saw incarceration as a means of reproductive
control, similar to the way institutional segregation was used in the past.
Denise Lechner was developmentally disabled and had been raped by her
father for years. In 2006, at the age of 26, she was convicted of child abuse
in the death of her toddler son. Baltimore County state’s attorney Susan
Hazlett favored incarceration as a means of ensuring Denise would not be
able to have any more children. “I’d like her to be in prison until she is no
longer able to reproduce,” she observed. “If she gets out of jail while she’s
still fertile, I think there’s a good chance she would have another child, and
I would fear for that child’s life.”60
Because cases like these are not consistently publicized or routinely
tracked, we do not know how many of them exist or how often women are
pressured to be sterilized by judges, prosecutors, and possibly their own
attorneys. Seeking to prevent a woman’s procreation may be an extreme
step for a judge or a prosecutor to take (not to mention an unconstitutional
one), but such actions are not unheard of. While actual bans or orders may
be a relatively rare occurrence in a given year, it should not surprise us if
judicial actors weigh in on individual women’s reproductive decisions with
some regularity.

Fundamental Rights to Privacy and Bodily Integrity
I recognize that a woman’s right to rear her child may be restricted in the
interest of protecting a child’s right to live. To be sure, no one has a right
to abuse a child. To understand why mothers like Stephanie and Judgette
(mentioned at the beginning of this chapter) have the right to procreate, we
need to consider the idea of “fundamental rights.” Fundamental rights receive the highest constitutional protection, and it is this protection that justifies the existence of our government. The Bill of Rights was drafted from
the perspective that some rights are so vital, so essential, that to deprive a
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citizen of these rights would diminish her civil standing and, in fact, her
humanity.61 In other words, in the United States, “we the people” do not exist to serve the government (as under a tyranny). Rather, our government
exists to protect us and our fundamental rights.
The Bill of Rights limits the federal government’s ability to intrude on our
freedoms. Later, Congress adopted the Fourteenth Amendment to extend
the protections provided by the Fifth Amendment of the Bill of Rights and to
limit states’ abuse of power. These two amendments, the Fifth and the Fourteenth, prohibit the federal and state governments from depriving a person
“of life, liberty, or property without due process of law.” The due process clause
provides for both procedural due process (that is, the government must follow certain procedures before it deprives a person of life, liberty, or property)
and substantive due process (the government must have an adequate reason
for taking away a person’s life, liberty, or property).
The U.S. Supreme Court consistently has held that most of the protections outlined in the Bill of Rights (such as the freedom of religion and expression and the right to privacy) are encompassed under the Fourteenth
Amendment’s use of the word “liberty.” The Bill of Rights and the Constitution specifically lay out a small number of fundamental rights, including
the right to be alive, the right to marry, the right to freedom of thought
and expression, the right to pursue happiness, the right to vote, and the
right to fair legal procedures. Other rights are not explicitly stated in the
Bill of Rights but nonetheless are implicit in the concept of liberty, and thus
there is no need to enumerate them. These rights have been recognized by
Supreme Court rulings, and they include not only the right to travel across
state lines but also, and more relevant to the present discussion, the right
to bodily integrity, the right to privacy (including the right to an abortion),
and the right to procreate.
“The right to control one’s body, free of state intrusion,” Cynthia R. Daniels asserts in At Women’s Expense, “is one of the most fundamental rights
of liberal citizenship.”62 It is more fundamental than the right to vote and
the right to work. Daniels compares the compromise of the right to bodily
integrity to slavery and the literal taking of a body against its will. In one
powerful passage, she articulates how central this right is by identifying
conditions under which intrusion on a person’s physical being has not been
permitted by the courts, namely:
Robbery suspects cannot be forced to undergo surgery in order to remove
critical evidence, such as a bullet, from their bodies. Persons suspected of
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drug dealing cannot be forced to have their stomachs pumped if they swallow evidence. Suspected rapists cannot be forced to undergo involuntary
blood tests for [HIV]. Parents cannot be forced to donate organs to their
children, even if the child’s life is at stake and the parent is the only appropriate donor. One may not be forced to donate bone marrow to a cousin
who is dying of bone cancer. Organs cannot even be taken from a cadaver
without the prior consent of the dying.63

If a person cannot be forced to have criminal evidence removed from his
body, or a father cannot be compelled to donate an organ to his child, then
it follows that forcing a woman to be sterilized or to take contraceptives
similarly violates her right to bodily integrity.
Bodily integrity is not the only right at stake when one is threatened
with the imposition of sterilization or an order not to procreate. The right
to privacy recognizes that a person has the “right to be let alone”—that
is, there is a personal sphere where the state cannot intrude and cannot
regulate.64 The right to choose whether or not to have children is one of the
places within this sphere. In rulings such as Skinner v. Oklahoma, Roe v.
Wade, and Planned Parenthood of Southeastern Pennsylvania v. Casey, the
Supreme Court has consistently recognized that state regulation of such
private and intimate decisions threatens a woman’s very personhood.65 Every woman should have the opportunity to develop and pursue her own
goals, roles, identities, and morals independent of state orthodoxy, otherwise women will be treated by the state as what one legal scholar referred
to as “diffuse subjects without boundaries” rather than people.66
As we saw in Skinner, the U.S. Supreme Court has held that the right to
decide whether to conceive a child is an essential part of the fundamental
right to privacy. More recently, in the 1972 case of Eisenstadt v. Baird, the
court ruled that “if the right of privacy means anything, it is the right of the
individual . . . to be free from unwarranted government intrusion into matters so fundamentally affecting a person as the decision whether to bear or
beget a child.”67
A case like Bobbijean, where a judge tells someone not to procreate, also
raises Fourteenth Amendment due process and equal protection issues.
Due process protections prohibit prosecutors, judges, and courts from applying or interpreting an existing law or policy in an unforeseeable or unintended way. Due process requires that a woman in Stephanie’s situation
be given fair notice, not only of what alleged actions may subject her to
punishment but also the severity of the punishment that may be imposed.
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Stephanie was called to court on charges of neglect involving her newborn, Bobbijean. She had no notice that Judge O’Connor might impose
an unprecedented “no-procreation” or “no-pregnancy” condition as part
of her reunification plan. Most of the evidence of unfitness in the Bobbijean case appears to have been presented by a caseworker who had known
Stephanie for only seven months.68 Even so, neither the petition nor the
caseworker’s disposition plan asked for a prohibition on her right to procreate. Rodney and Stephanie did not appear at the court proceedings to
rebut the charges of child neglect. No attorney represented their interests.
But then again, while Stephanie and Rodney may have been aware that the
court date would affect their parental rights to their daughter, they had no
reason to believe the judge planned to strip them of their right to procreate. In this way, their rights to due process were violated.
No-procreation cases also raise questions of equal protection, insofar as
the fundamental right to procreate is denied to some individuals but not to
others. Specifically, women may be more likely than men to have the state’s
will imposed over their reproduction. Rachel Roth searched legal and news
databases and other sources for such cases.69 She found that women ordered not to procreate tended to be charged with abuse, neglect, or criminal activity such as theft or check fraud not related directly to their children. Judges, she concluded, appear to be more likely to restrict women’s
reproduction than men’s, and more likely to do so in cases where the crime
was not directly related to children.70
Coercive sterilization is much less common now than it used to be.
When it does take place, it seems to result from the actions and beliefs
of individual judges and prosecutors rather than a national public campaign. It is worth considering, then, what justifications are offered for
pressuring a woman not to procreate, given that such actions lack a constitutional basis. In contrast to earlier eugenics advocates, we find that
contemporary proponents of sterilization and no-procreation orders are
much more circumspect about their goals, preferring to couch them in
terms of “personal responsibility” and cost savings. The sentiments underlying ideas about who should reproduce and the purported need for
state involvement, however, are similar. Coercive sterilization and noprocreation orders serve a form of old eugenic wine in new bottles. In
general, defenders of sterilization and no-procreation policies tend to
rely on three rationalizations: desire to promote responsibility, economic
concerns, and concern for children. Each of these rationalizations is evaluated in the next section.
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Rationalizations
Promoting Responsibility
Nowadays, it is unusual to hear a judge or other advocate of sterilizing
women convicted of crimes directly accuse them of being “immoral” or
“feebleminded.” Instead, discussions emphasize the need for poor women
to assume personal responsibility for their actions.71 Judges and prosecutors appear to take their cues from larger society’s emphasis on the ideals
of individualism, independence, and personal accountability. As but one
example of this, the 1996 welfare legislation that, in the words of President
Bill Clinton, “ended welfare as we know it” is called “The Personal Responsibility and Work Opportunity Reconciliation Act of 1996.”72
Poor women’s presumed immorality and promiscuity are rarely mentioned outright, though they are often implied. “Irresponsibility” seems to
have become a less inflammatory code word for immorality. For example,
a woman (such as the aforementioned Judgette W.) who has seven children
with more than one father while living on public assistance is widely considered irresponsible for (a) having children she cannot financially support,
(b) being in a relationship with a man who is an inadequate economic provider, and (c) procreating with more than one man. This irresponsibility is
treated as immoral in a country that projects an image that self-sufficiency
and independence are expected, valued, and rewarded. Many people are of
the opinion that responsible reproductive citizens do not use drugs (at least
not illicit ones) and their children do not have multiple fathers. Furthermore, responsible citizens are not dependent on the state. This last assertion is especially hypocritical.
Even if we all were to agree that a woman having a child she cannot provide for is irresponsible, the reality is that people act irresponsibly all the time.
In fact, only around one-half of baby boomer households are saving enough
to retire when they now plan to.73 At least one in four likely will depend heavily on government benefits for the bulk of their income in retirement.74 This
group includes parents of all socioeconomic backgrounds who took family
vacations, bought new cars, threw weddings they could not afford, and otherwise amassed debt that will prevent them from having adequate retirement
savings. Moreover, many, if not most, of them will depend on public assistance and entitlement programs at some point in their lives due to old age,
disability, or unemployment. So why does the state single out poor women
for blame and attempt to impose restrictions on their fertility?
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Perhaps because blaming poor mothers allows us Americans to maintain an ethos and collective identity as being highly individualistic and
self-sufficient without having to hold ourselves to that standard. Many of
the women subjected to state intrusions on their right to procreate have
backgrounds of family violence, drug addiction, developmental disability,
and mental illness. By insisting that the responsibility is the women’s alone
(and can be handled through sterilization or not procreating), society is
absolved of its obligation to provide at least a modicum of support with
health benefits (including drug treatment and treatment for mental illness),
housing, and other social necessities. “Women are assigned responsibility
for taking care of fetuses,” Rachel Roth observes in Making Women Pay,
“without being given the resources they need to do so, and then penalized
for falling short.”75
A tendency also exists to treat women as being irresponsible decision
makers. But women do not “choose” to be mentally ill, abused, or addicted
to drugs. Nor is the ability to address the conditions completely (or sometimes, even remotely) within their power. From a practical standpoint, this
reality, accompanied by the often grim social circumstances of their present lives, makes it unlikely that women will be deterred by the prospect
of sterilization from using drugs or abusing or neglecting their children.
Instead, as noted above, it seems clear that we need to offer women more
social support before the point at which child abuse or neglect takes place.
Sterilization and no-procreation orders, once implemented, do nothing to
improve the objective economic and social reality of women’s lives. The
purpose of these orders thus seems more expressive than instrumental,
serving as a vehicle to communicate our collective displeasure and resentment rather than a meaningful way of addressing child abuse and neglect.
Economic Justifications
Another common theme is the desire to save money. The rationale for noprocreation and sterilization policies is often discussed in economic terms:
Who is going to pay for the children poor women bring into the world? As
Germaine Greer notes, the middle class resents “having to shell out for the
maintenance of the children of others, however paltry and meager it can
be shown to be.”76 Judge Marilyn O’Connor flatly stated that Stephanie, the
mother of Bobbijean in the no-procreation case mentioned at the beginning of this chapter, “should not have yet another child which must be cared
for at public expense before she has proven herself able to care for other
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children. The same is true for the father and his children. As to both parents, providing care for the children includes providing financial support.”77
In justifying the no-procreation order in Bobbijean, Judge O’Connor cited
the “immense burden” that this “neglected existence” places on a child and
on society and, in particular, its schools, jails, the Department of Health
and Human Services, and the family court system itself.
The burden Judge O’Connor identifies seems to be primarily economic
rather than moral or social in nature, as her ruling discusses at length the
various costs associated with foster care. For example, a child with “purchased family care” costs nearly $28,000 per year. The court record also
notes that children in residential care, infected with HIV, with symptoms
of cocaine addiction, and with other special needs, incur even more expenses. This argument is not new. Citing economic grounds to justify
no-procreation orders is part of a legacy of concern about the intergenerational transmission of pauperism. Margaret Sanger infamously asked
nearly a century ago, “The offspring of one feebleminded man named Jukes
has cost the public in one way or another $1,300,000 in seventy-five years.
Do we want more such families?”78
Economic arguments ignore the fact that welfare programs do not drain
government budgets. Temporary Assistance for Needy Families (TANF)
welfare programs constitute less than 1 percent of the federal budget.79
TANF/welfare benefits are limited to a maximum of five years in a lifetime
and are quite stingy. For example, food stamp benefits average about $80
per person per month (in 2003 dollars). Cash benefits in the Aid for Dependent Children (AFDC)/TANF program in 2003 averaged only about
$140/month.80
To put the cost of TANF in perspective, consider that in 2006, federal
TANF outlays totaled $17 billion.81 By contrast, the Congressional Budget
Office estimated that more than five times that amount—$95 billion—had
been spent on operations in Iraq and the war on terrorism in fiscal year
2006.82 Consider, too, that taxpayers cover the costs of public subsidies to
corporations. From 2001 to 2003, loopholes and other tax subsidies gave
275 Fortune 500 companies (who earned almost $1.1 trillion dollars in pretax profits in the United States) a total of $175.2 billion in tax breaks;83 82 of
these companies paid no taxes in at least one of the years examined.
Setting aside social justice arguments, from an economic point of view,
investing in mothers and their children makes good sense. Providing meaningful social support would strengthen their long-term ability to contribute to society or at least would reduce any burden they present. Economists
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have found that investing in high-quality early-childhood development,
education, and childcare would strengthen the economy and benefits taxpayers in several ways.84 Public expenses are lower because children will
fail fewer grades and are less likely to require special education. Children
and their families will have markedly lower crime and delinquency rates
along with higher incomes and will pay more taxes than those who do not
participate in early childhood development. Moreover, these children will
be less likely to go on welfare. Studies suggest that every dollar invested
in childcare and education yields a savings or a return of between $4 and
$17, mostly because of money that does not have to be spent on incarceration.85 Similarly, given the cost of long-term foster care and incarceration,
investing financial resources in helping parents find housing and treatment for their substance use and mental health problems would be more
economical.
As it is, no-procreation orders impose a financial means test or what one
judge called a “‘credit check’ on the right to bear and beget children.”86 The
New York Civil Liberties Union asked, in responding to Bobbijean, “Who
is next? A family of four, all currently on welfare? Parents with one child
in foster care for neglect? A family of eight children, all of whom in their
senior years will draw Social Security and two of whom may end up on
Medicaid?”87
“Think of the Children”
A third rationalization for limiting some women’s reproduction is captured
in the hackneyed expression “Think of the children.” Proponents of no-procreation orders, sterilization, and other state intrusions on women’s bodies
and reproductive rights often claim their actions are necessary to protect a
fetus or a child from harm. In July 2003, a Michigan family court judge ordered a woman to submit to a medically verifiable method of birth control
in an abuse and neglect proceeding regarding her two children. The judge
asserted that Renee Gamez’s drug use made it likely that she would bear a
child with special needs.88 The state argued that it had a compelling interest
in ordering her to be placed on birth control as part of the child protective
services agency plan to reunify Renee with her children. In a Florida case,
the defendant accepted the suggestion of a tubal ligation procedure. The
prosecutor, David Fleet, later commented that “we believe she is a danger
to infants, and the only way to protect a future infant would be to keep her
from having that infant.”89 In Bobbijean, the court singled out Stephanie
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for having “neglected her responsibilities as a mother” by using cocaine
during her pregnancies. “It is painfully obvious,” Judge O’Connor noted in
her ruling, “that a parent who has already lost to foster care all four of her
children born over a six-year period, with the last one having been taken
from her even before she could leave the hospital, should not get pregnant
again soon, if ever.”
Even a cursory examination of the claim that sterilization protects children reveals the flawed assumptions on which it is based. Recall that a parent
cannot be compelled to donate an organ to save a born child. It follows, then,
that a woman cannot be sterilized to save a child not yet conceived. Furthermore, and as discussed in chapter 5, many of these claims are based on an exaggerated sense of the risks associated with maternal drug use.90 Along similar lines, there is a tendency to forget that most child maltreatment takes the
form of neglect, not abuse. Evidence suggests racial prejudice may motivate
the actions of some judges and prosecutors, as much as concern for children’s
futures. After reviewing the prosecution of a woman who had used cocaine
while pregnant, a South Carolina state court judge observed: “Now this little
baby’s born with crack. When he is seven years old . . . they can’t run. They
just run around in class like a little rat. Not just black ones. White ones too.”91
We also find that black children who are abused or neglected are more likely
than abused and neglected white children to be removed from their parents’
care and placed under state supervision.92
Removing a child from the home out of a genuine, justifiable concern
for the child’s own safety or personally wishing that a woman would not get
pregnant again “soon, if ever” is one thing. But to follow up that action or
that opinion with an official order that a woman will not get pregnant is another matter. In effect, it is declaring a separate interest: not just in protecting children but in regulating who gets to become pregnant and doing so in
such a way that devalues the humanity of poor and homeless women (who
are disproportionately likely to be racial minority women) and women who
are addicted to drugs, while privileging others. The consequence of this extends beyond the biological question of “Who procreates?” It speaks to the
question of “Who matters?” It speaks to the relationship existing between
the right to procreate and the need to recognize the humanity of individuals, as well as groups of individuals. “When the state creates conditions
for maternal legitimacy that give special treatment to white, middle-class
women and threaten almost all other women,” Rickie Solinger concludes
in Pregnancy and Power, “then reproductive capacity becomes a vehicle for
institutionalizing racism and other forms of oppression.”93
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Project Prevention
The direct interference of criminal justice or family court officials with
women’s procreation and sex lives is not routine, but it is not a rare occurrence, either. For instance, Jennifer Reich’s study of the child welfare
system found that judges often demand that women seeking reuinification with their children avoid or abandon any intimate relationships with
men to demonstrate that they value their bond with their children above
all others.94 State officials also may be involved indirectly with sterilization
efforts.
Project Prevention is a national organization based in Harrisburg, North
Carolina, which claims chapters in 27 states and the District of Columbia.
Between its founding in 1997 and December 2007, Project Prevention paid
$200–$300 or more to 854 women (and 27 men) who use drugs to be permanently sterilized, and to over 1,400 women to use forms of long-term
birth control such as an IUD or Depo-Provera.95 One year’s campaign slogan announced the goal of achieving a total of “2006 in 2006!”—a goal that
was met and surpassed.96
Although pitched as a sincere effort to improve the quality of women
and children’s lives, in reality it is a heavily racialized program; more than
half of Project Prevention’s clients are racial or ethnic minorities.97 The organization was first named Children Requiring a Caring Kommunity or
C.R.A.C.K. The original name reflected founder Barbara Harris’s focus on
crack cocaine rather than substances like alcohol or tobacco or prescription
medicines that pose a threat to fetal health but are more commonly used by
white and middle-class women. The organization’s outreach efforts target
communities of color. Project Prevention’s 2005 “road show” plans featured
a trip from Harrisburg to Southern California with a mobile billboard.
Planned stops included disproportionately black cities such as Norfolk and
Richmond, Virginia, which are 44 and 57 percent black, respectively. Yet,
Harris insists that Project Prevention “doesn’t target any particular race. . . .
We target drug addicts, and that’s it. Skin color doesn’t matter, and we believe all babies matter, even black babies.”98
Project Prevention’s recruitment strategies depend upon maintaining a
relationship with the criminal justice system. Project Prevention relies on
referrals from probation offices, jails, drug treatment programs, methadone
clinics, and law enforcement agencies; staff receive $50 for referring people
to Project Prevention.99 For example, an Albuquerque detention center
permits the project to host information sessions for its women inmates.
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“Project Prevention is growing and even making inroads into state institutions,” Harris boasted in 2003:
Just over the past year, we’ve had many organizations, county and state
agencies come on board and start referring women to us. We have jails
that allow our volunteers in to tell inmates about our program. We have
drug treatment programs that are referring women to us. We have methadone clinics that have our information posted on the walls, and probation
departments—just many, many agencies, in a lot of states, that are learning
about us and making referrals to us.”100

The proactive involvement of criminal justice workers in controlling a
woman’s fertility is troubling, tying as it does the notion of rehabilitation to
compliance and reproduction. A woman probationer or parolee must not
procreate if she wishes to be seen as cooperative and reformed by her probation officer, parole officer, and others. Moreover, by paying people who
work in jails, probation departments, and drug treatment programs to refer
women to their organization, Project Prevention supplies a financial incentive for state agents to encourage women to forego their reproductive rights.

Conclusion
Sterilization programs like Project Prevention and no-procreation orders
target the reproductive capacity of poor women rather than the oppressive conditions under which women often live. Such approaches fail to address women’s need for effective drug treatment programs, mental health
services, and social, economic, and educational support.
Regardless of the seriousness of the charges against a woman, forced
sterilization or no-procreation orders are never justifiable. If women’s interest in privacy and bodily integrity is always defined in reference to the state
interest in, say, healthy pregnancies or good parenting or the well-being of
yet-to-be-conceived children, then the state interest will always win out.
Arguing—as the judge did in Gamez—that a prohibition on procreation
is justified if the child might be born with “special needs,” raises the question of whether the state may limit the procreation of parents who have a
family history of genetic disorders or of mothers who are on prescription
medicine (e.g., for seizures) that may also pose risks to a fetus.101 Theoretically, the regulation of virtually any action (e.g., walking on an icy sidewalk, getting into a car with a reckless driver, getting cash from an ATM
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after dark) could be justified by citing the state interest, and, ultimately, the
state would have nearly absolute power over all of us.102
There is also a challenge to be leveled against no-procreation or sterilization orders on philosophical grounds in terms of how the rights of some
human beings are valued more than others. Nicole Hahn Rafter, author
of Creating Born Criminals, points out that part of the legacy of eugenic
criminology has been its influence on our value judgments of who or what
is good or bad: “We define beauty in terms of whiteness and refinement,
and we associate ‘welfare mothers’ with stupidity, hyperfecundity, illegitimacy, and criminalistic offspring.”103 We see this value judgment when we
contrast the lack of support for the procreation of poor women, especially
those who use drugs, with the growing trend toward white middle-class
women giving birth later in life.
More women are choosing to become pregnant after the age of 35, and
doing so with the tacit support of society, even though these women are
also at higher risk of giving birth to a low birthweight or premature infant.104 Further, many of these women are now taking fertility drugs and
undergoing artificial insemination procedures, which greatly increase the
chances of multiple births. In 2004, one out of 18 births to women aged
35 years and over (and one in five births to women aged 45–49 years) was
a multiple delivery, compared with only one out of 33 such births among
younger women. From 1980 to 2004, the twin birth rate climbed 70 percent.105 Multiple births, in turn, are associated with negative pregnancy outcomes such as low birthweight, preterm delivery, and overall higher rates
of infant morbidity and mortality.106 Premature births impose a significant
financial and social burden on the health care system in the United States,
with the cost of preventing or treating these complications estimated at
more than $2 billion a year.107
Many of the same people who object to a poor woman who uses illegal
drugs getting pregnant are nonetheless fully supportive of the procreation
of other women who delay childbirth. The latter group tends to be wealthier and better educated than other women and therefore are perceived as
better reproducers, despite their heightened risk of birth abnormalities.
The point is not that women should be forbidden from delaying childbearing. Rather, we should acknowledge the hypocrisy in deciding to recognize
and support some women’s right to procreate while denying that recognition and support to others.
The right to privacy (which encompasses the decision of whether to
have a child, the right to bodily integrity, and the right to be let alone) is

50

“Breeders”

strongly implicated in both the right to become pregnant and, as discussed
in the following chapter, the right to terminate a pregnancy. The Constitution protects a woman’s right to make reproductive decisions and exist
in her own body free from unwarranted government intrusion. A woman
always retains her status as a human being and as a citizen, not an object
who can be acted upon.108 The “private sphere” and one’s right to be free of
state intrusion into one’s physical person do not simply evaporate when
a woman abuses or neglects her children, uses illicit drugs, or commits a
crime.

3
“Back-Alley Butchers”
Terminating Pregnancies

A real life description, to me, would be a rape victim. Brutally raped;
savaged. The girl was a virgin; she was religious; she planned on saving her virginity until she was married. She was brutalized and raped,
sodomized as bad as you can possibly make it, and is impregnated. I
mean, that girl could be so messed up, physically and psychologically,
that carrying that child could very well threaten her life.
—Bill Napoli, Republican state senator, responding to
being asked what, in his mind, would constitute a valid
exception to South Dakota’s 2006 abortion ban
Few decisions are more personal and intimate, more properly
private, or more basic to individual dignity and autonomy, than a
woman’s decision . . . whether to end her pregnancy.
—Supreme Court Justice Harry A. Blackmun, writing in
Thornburgh v. American College of Obstetricians1

On January 28, 2000, Barbara Gaddy was admitted to a New
York county jail on drug charges; she was about eight weeks pregnant.2
Barbara wanted to terminate her pregnancy. For four weeks, county jail
officials refused her request for an abortion and repeatedly harassed and
threatened her.3 Barbara was finally able to schedule an abortion for March
2nd. In the meantime, anti-abortion activist Karen Jackson filed a lawsuit
asking the court to block Barbara from having an abortion because taxpayers should not have to pay for an elective medical procedure. A New
York State Supreme Court justice barred Barbara from having the abortion
(scheduled for the next day) until a hearing took place on whether county
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corrections officials should pay for the procedure.4 Barbara’s appointment
was cancelled.5
As we saw in the previous chapter, respect for a woman’s right to
bodily sovereignty requires that the state does not prohibit a woman
from becoming pregnant. Nor should the state require that a woman remain pregnant and have a child against her own interests, either. These
basic principles have been upheld by courts since Roe v. Wade was decided in 1973. However, while abortion has remained legal, available, and
safe, since 1980 a woman’s ability to decide to terminate her pregnancy
has been seriously undermined.6 The lengths that some legislators, prison
and jail administrators, judges, and sheriffs (and in some cases, even a
woman’s own attorney) will go to prevent a woman or girl from exercising her right to terminate a pregnancy speak to the precarious status of
women’s reproductive rights.7
Each year, over 6 million women in the United States will become
pregnant.8 About one-half of all pregnancies are unintended.9 Around
one-fifth of all pregnancies (and around 40 percent of all unintended
pregnancies) will result in an induced abortion.10 Around one-third
of the women who obtain legal abortions are 20–24 years old, around
55 percent are white (though abortion rates are highest among black
women), over 80 percent are unmarried, and around 60 percent have
had at least one live birth before.11 Nearly 90 percent of abortions are
performed in the first trimester; about 6 percent are performed after 15
weeks gestation.12 Abortion is one of the safest medical procedures performed today. In the United States, the proportion of maternal deaths
due to abortion (legal or illegal) is essentially zero; the risk of death
associated with childbirth is 11 times higher than that associated with a
first-trimester abortion.13
Our abortion policies reflect a view that a woman should not be permitted to make decisions about her body solely and on her own behalf. The
public’s conflicted feelings about abortion are manifested in government
policies that recognize the formal legality of abortions but impose many
obstacles that obstruct women’s access to the right.14 It is not enough for
a woman to decide that she needs or wants an abortion. If she is young
or poor or incarcerated or advanced in her pregnancy, she very likely will
have to convince others, including doctors, judges, parents, and correctional authorities of the correctness of her decision. This effectively abrogates pregnant women’s decision-making power by privileging the interests
of her physician, the state, and the fetus over her own. This has a significant
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impact, not only on women’s access to abortion but also on women’s ability
to achieve economic, political, and social equality.
Opposition to abortion often emerges from deeply rooted beliefs that
abortion involves the taking of a human life. Resistance or objection to
abortion is also seated in traditional attitudes regarding women’s roles as
wives and mothers and the belief that a pregnant woman is not entitled
to the same recognition of her citizenship and her rights to privacy and
equality as others.15 As political scientist Rosemary Nossiff observed, when
it comes to abortion policy in the United States, a pregnant woman is
treated as “a patient and a future mother first, and an individual with constitutional rights second.”16
Justice Anthony Kennedy’s opinion in Gonzales v. Carhart both reflects
and perpetuates this troubling and sexist approach to women’s reproductive decision making.17 In justifying the federal ban on so-called partialbirth abortion, Kennedy asserted that the Court “has confirmed the validity of drawing boundaries to prevent practices that extinguish life and
are close to actions that are condemned” and noted that the Partial Birth
Abortion Ban Act “recognizes that respect for human life finds an ultimate
expression in a mother’s love for her child.” Moreover, he went on to assert,
some women may regret having abortions and some doctors may not tell
women all the details of the abortion procedure being used. Therefore, a
ban of the procedure that “perverts a process during which life is brought
into the world” was in order.
In her dissent, Justice Ruth Bader Ginsburg took Kennedy to task for
relying on “antique notions about women’s place in the family and under the Constitution.” She cited other court cases that were premised on
similarly sexist assumptions about women’s “maternal functions” and “the
paramount destiny and mission of woman . . . to fulfil[l] the noble and
benign offices of wives and mothers” that force women into a second-class
status.18 Moreover, by banning the procedure in the name of protecting
women from making a decision they may later regret (instead of requiring
that abortion providers accurately and adequately inform them of the risk),
“the Court deprives women of the right to make an autonomous choice,
even at the expense of their safety.”19
Laws and social policies that value women’s roles as mothers and wives
more than their rights as individuals are one of the main causes of persistent gender inequality and contribute heavily to gendered citizenship.20
Women have obtained the legal right to vote, to own property, to pursue
professional careers as doctors, lawyers, and legislators. Nevertheless,
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women have yet to become wholly incorporated as full citizens in public
life. For instance, according to Rutgers University’s Center for American
Women in Politics in 2007, only around one in six seats in the 110th U.S.
Congress was held by a woman, and only one in four state legislators was
a woman. In the entire history of the United States, only 32 women have
been appointed to presidential cabinet or cabinet-level positions.21
Policies that grant women reproductive rights only to the extent that
the state’s interest in fetal health is protected are part of the problem. The
maternalist policies of the early twentieth century were intended to help
impoverished widows, allow single mothers to stay home with their young
children, and otherwise provide support to women (white women, at least).
But instead of leading to full citizenship for all women, such policies have
reinforced women’s status as dependents on the state rather than citizens
with full rights.22
More to the point of this chapter, abortion is not simply a matter of securing the civil right to individual freedom and privacy.23 If the right to
an abortion, or any reproductive right for that matter, is not enforced or
protected, then it is a right in name only. Simply having the civil right to an
abortion is not enough. Abortion also must be recognized as a social right;
that is, we must make sure surrounding social conditions make it possible
to actually obtain an abortion.24
Many abortion opponents argue that adoption is a reasonable alternative to abortion for those pregnant women who do not want to rear a
child. For instance, in March 2007, a Texas state senator proposed a bill
that would pay pregnant women $500 for giving a baby up for adoption
rather than having an abortion. But this reasoning blurs an important distinction. The decision to terminate a pregnancy is quite different from the
decision about whether to terminate one’s parental rights, and to suggest
otherwise is naive. Besides presenting adoption as an abortion alternative
fails to take into account that women are, in effect, being asked to make
a decision about adoption while they are still pregnant. Also, it seriously
downplays the physical impact and implications of being pregnant, as well
as the social consequences of being seen, treated, and defined as a pregnant
woman.
In this chapter, I focus on how the criminal justice and the legal systems
undercut women’s access to abortion. Some measures discourage physicians from providing abortions by permitting them to be harassed or intimidated by anti-abortion activists or by singling them out for prosecution.
Other measures are aimed at women themselves, such as making it a crime
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for minors to obtain an abortion without parental consent or obstructing
incarcerated women and girls’ access to abortion services. A third category
of anti-abortion activity includes direct attempts to re-criminalize the procedure itself through bans or “trigger” legislation. It is to the availability of
abortion services in the United States that we now address our attention.

Discouraging Abortion Providers
The stigma of being labeled an “abortionist,” the fear of being sued or prosecuted, and the continuing threat of clinic violence and harassment have
contributed to a shortage of doctors willing to provide abortions. Some
87 percent of all counties in the country (in which about 35 percent of all
women live) do not have an abortion provider.25 In 2005, South Dakota,
North Dakota, and Mississippi had only one legal abortion provider serving
each state.26 In South Dakota, for example, area doctors stopped performing abortions around 1997; doctors from Minnesota fly in once a week on a
rotating basis.27 Nearly 1 in 10 women obtaining an abortion in the United
States must travel more than 100 miles to reach an abortion provider.28
Fewer than 10 percent of abortions are now performed in a doctor’s office or a hospital.29 At the same time as abortion laws were liberalized in the
late 1960s and early 1970s, technological innovations such as the vacuum
suction method and developments in administering local anesthesia made
abortions less risky, less painful, and less expensive.30 It also made it possible for freestanding clinics to deliver medical services, including abortions.
Sociologist and abortion scholar Carole Joffe describes the development
of freestanding clinics as “a mixed blessing.”31 For while clinics continue
to provide effective, less expensive, and possibly more supportive service,
their success has contributed to the further isolation of abortion service
providers from mainstream medicine. Today, 43 states allow health care institutions to refuse to provide abortion services; 15 of these states limit the
exemption to private facilities; 1 state exempts only religious health care
facilities.32 If physicians in hospitals do not perform abortions, then they
cannot train medical residents to do so.
While the growing assault on abortion rights has reinvigorated many individual and group efforts to defend abortion, prosecution and harassment,
violence, and other restrictions can drain the energy and resources not only
of the abortion service providers but also of pro-abortion grassroots organizations.33 The “culture of fear and aversion” which has developed around
abortion makes even advocates hesitate before contentious cases.34
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Anti-Abortion Violence
Violence and other disruptive actions taken against abortion providers
may discourage women and girls from seeking an abortion or delay their
procedures. Violence may also deter people from taking jobs in facilities
that perform abortions, contributing to the shortage of abortion providers.
Anti-abortion violence and disruptions have declined since the Freedom of
Access to Clinic Entrances (FACE) Act was passed in 1994. The FACE Act
makes it a federal crime to use force or the threat of force to prevent people
from receiving or providing reproductive health services, including abortion. Behavior prohibited under the FACE Act includes obstructing the
entrance or the exit of a facility (including clinic doors and parking lots),
trespassing, vandalism, threats, and acts of physical violence.
Although clinic violence has declined since 1994, it has not disappeared
entirely, as recent examples illustrate. In May 2006, in Iowa City, William
Dennis Owens-Holst grabbed a clinic employee by the neck and arm and
threw her against a car before trying to break into the clinic.35 Owens-Holst
said he wanted to “break the fingers of the abortion doctors so they couldn’t
kill babies.” Owens-Holst plead guilty to third-degree burglary and simple
assault. He was sentenced to five years probation, fined $750, and ordered
to pay $435 restitution to the clinic. In June 2006, a Maryland man was arrested after his father called the police because he feared his son planned to
bomb an abortion clinic. Police found a pipe bomb filled with nails in the
son’s house and a gun in the glove compartment of his car. According to a
Bureau of Alcohol, Firearms, and Explosives spokesperson, Robert F. Weiler
admitted that he intended to use the gun to shoot doctors who performed
abortions. A federal grand jury indicted him on charges of possessing and
making an unregistered destructive device, illegally possessing a firearm, and
possessing a stolen firearm.36 In December 2005, a young couple tried to firebomb a Louisiana abortion clinic. Patricia Hughes pleaded guilty to manufacturing and possessing a delayed incendiary device (a Molotov cocktail)
and was sentenced to six years in prison. Jeremy Dunahoe pleaded guilty to
being an accessory after the fact and was sentenced to one year in jail.37
According to the 2005 annual survey produced by the Feminist Majority Foundation (FMF), the most commonly reported types of severe
violence are blockades, bomb threats, stalking of physicians or clinic
staff, and death threats.38 While overall, severe violence declined 20 percent from 2000 to 2005, and has been cut in half since it peaked in 1994,
the number of clinics experiencing at least moderate levels of violence
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(e.g., vandalism, picketing providers’ homes, break-ins), however, has increased to about one-third of all clinics.39
Singling out Abortion Providers for Prosecution
Nationally, much physician misconduct goes unrecognized and unpunished.40 Relatively few doctors lose their licenses, in part because physicians
are reluctant to report their colleagues’ misconduct.41 Abortion doctors
seem to be the rare exception. Because of pressure from the anti-abortion
movement, doctors who perform abortions are more likely to face criminal
charges than others. As is the case with abortion clinic violence, fear of legal harassment and a desire to avoid having to launch an expensive defense
effort may discourage physicians from performing abortions.
In the years immediately preceding Roe v. Wade, many women witnessed firsthand the dangers of illegal abortion.42 Tragically, some women
did die at the hands of unskilled people. Some abortion providers did sexually harass, demean, and exploit their clients.43 Some demanded sex in exchange for an abortion. Some were drunks. Some performed abortions in
filthy rooms under unsafe conditions. Yet most abortion providers were
not murderers or villains; the back-alley butcher icon did not accurately
depict underground abortion providers.44 When abortion was illegal, the
law arguably posed a greater source of danger to women than the abortion
providers did.45 “The varying prices and the sexual harassment of patients,
the unsafe and unsure conditions, could flourish in the black market,” Leslie Reagan writes in When Abortion Was a Crime. “Without regulation to
ensure competence, all abortion patients were vulnerable.”46 The increasingly secretive context created by abortion’s illegality also gave women little
recourse to address any bad and potentially life-threatening experiences.
Today, around 70 percent of abortions are performed in abortion clinics.47 Abortion is one of the safest medical procedures, and most abortion
providers are competent, ethical professionals. Still, mistakes do happen, and
some abortion doctors do engage in reprehensible misconduct. In 2005, a
Florida doctor was arrested and charged with performing abortions after his
license had been revoked for botching a procedure, failing to perform necessary preoperative procedures, not treating a severe uterine perforation, and
not returning calls from patients who were bleeding and in extreme pain.48
In 2003, Arizona abortion provider Brian Finkel was convicted of 22 counts
of sexually abusing patients over a 17-year period.49 Ten years earlier, Dr. Abu
Hayat was sentenced to up to 29 years in prison for a botched abortion on a
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woman who was around eight months pregnant that resulted in a child being
born with a severed arm. He also refused to complete an abortion procedure
because the patient—who nearly died—would not pay him an additional
$500.50 The secrecy and stigma that continue to be associated with abortion
clinics are part of what allow abuses to continue. If something does go wrong
at an abortion clinic, a woman may be less likely to report it than if it had
happened during a visit to her family practitioner or in a hospital.
Evidence also suggests, however, that abortion doctors may be targeted
for prosecution. Dr. Bruce Steir was a California abortion provider who had
performed over 40,000 abortions in his career. In 1996, Steir performed an
abortion on a 27-year-old woman, Sharon Hamptlon, who was 20 weeks
pregnant. During the procedure, he accidentally (and unknowingly) perforated her uterus. This led Sharon to hemorrhage and eventually to die
after she left the clinic. At the time of Sharon’s death, Steir had five other
charges of negligence in abortion cases pending against him, all cases in
which a woman’s uterus had been perforated. The district attorney charged
him with second-degree murder for the death of Sharon Hamptlon.51
In response to these charges, in 2000 the ACLU of Northern California (ACLU-NC) investigated the possibility of political bias by the Medical
Board of California.52 The ACLU-NC concluded that while Steir deserved
to lose his license, he did not deserve to be singled out for criminal prosecution. The ACLU-NC argued that Steir was chosen for prosecution due
to anti-abortion politics rather than because his case was exceptionally
rank. ACLU-NC found that an anti-abortion activist was inappropriately
involved in the Medical Board’s case against Steir. Most California doctors whose negligence contributed to a patient’s death did not have their
licenses taken away, much less face criminal prosecution.53 Moreover, in
some cases, doctors had committed more egregious acts or had more serious prior records but were not referred for criminal prosecution or were
criminally prosecuted on a less serious charge.
In another high-profile prosecution, a Republican abortion foe in Kansas used his political office to pursue a campaign to close down an abortion
provider. In 2004, Phill Kline, then the Kansas attorney general, began his efforts to subpoena the records of a well-known abortion provider, Dr. George
Tiller.54 Kline was eventually successful in obtaining the redacted records
in 2006. Kline initially claimed that he wanted the records so that he could
prosecute statutory rape cases, but later admitted he was actually interested
in seeing if Tiller had been performing illegal late-term abortions.55 Shortly
after Kline obtained the records, he was voted out of office. Before he left,
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however, he charged Tiller with 15 counts of unlawful late-term abortion and
15 counts of failure to report the justification of a late-term abortion. Among
the cases in question were those of several young teenagers and a 10-year-old,
all of whom were in their late second or early third trimester.56 The charges
were later dismissed on jurisdictional grounds. In February 2007, the Kansas Supreme Court ruled against reinstating the charges.57 But the challenges
are far from over.58 In October of the same year, Kline (who became the district attorney for Johnson County, Kansas) filed dozens of charges against a
Planned Parenthood clinic. The state attorney general’s office indicated that it
had already reviewed the accusations on which Kline’s criminal charges were
based and found no wrongdoing.59

Prosecuting Women for Illegal Abortions
Violence, legal harassment, and a hostile climate contribute to the overall
shortage of abortion services. As a result, self-administered abortions may
be on the rise, particularly among poor immigrant women who come from
countries with abortion laws that are more restrictive than those in the
United States.60 Many women take misoprostol, also known as Cytotec, or
the “star pill,” a prescription ulcer medication that can cause miscarriages.
In many Latin American countries, women can buy Cytotec directly from
a pharmacist. In the United States, women seeking to use it as an abortifacient may procure it through underground channels, such as from friends
and relatives living abroad or buying it at some local bodegas. A 2000 study
of misprostol knowledge and use among a primarily Dominican female
population in three New York City obstetrics/gynecology clinics found that
over one-third of the women knew about misoprostol’s off-label use as an
abortifacient.61 About 5 percent reported having personally used it, mainly
for reasons of ease and the cost.62 The study also found that women who
had taken misoprostol or knew about it had an incomplete understanding
of the risks associated with its unsupervised use.63
Women without access to safe, legal, and affordable abortion services seek
alternatives, including neonaticide and infant abandonment (discussed in
the next chapter) and illegal self-administered abortion. Historically, prosecutors were more inclined to pursue charges against abortion providers than
the women seeking an abortion. Today, although a relatively rare occurrence,
women are sometimes prosecuted for getting or performing illegal abortions.
In South Carolina, at least a half dozen women have been prosecuted for attempting to obtain or perform an illegal abortion between 2000 and 2005.64

60 “Back-Alley Butchers”

Gabriela Flores was a 22-year-old immigrant farm worker and mother of
three children. She got pregnant and could not afford an abortion. When she
was four months pregnant, she took some pills her sister sent her from Mexico that contained misoprostol. After delivering a dead fetus the next morning, she and a friend buried the fetus in her backyard. Someone—thinking
the fetus had been born alive—reported the incident to the police. Prosecutors wanted to charge Gabriela with murder but could not do so in the absence of evidence that the fetus could have survived on its own. Instead, in
2004, they charged her with illegal abortion and failure to notify a coroner.
Gabriela spent four months in jail. In another case, Massachusetts teenager
Amber Abreu, who came to the United States from the Dominican Republic,
faced charges of procuring a miscarriage (a felony punishable by up to seven
years in prison) by taking misoprostol in an attempt to induce an abortion.
In Massachusetts, abortion is illegal after 24 weeks. Prosecutors, who believe
that Amber was between 23 and 25 weeks pregnant, said they were considering charging her with homicide.65 Also in 2007, Katrina Pierce was charged
with a misdemeanor for attempting an “abortional act.” Police records show
that 10 days before someone reported that she had tried to abort her fetus by
taking over-the-counter and prescription drugs, police had responded to a
domestic violence call at her home.66

Impeding Women’s Access to Abortions
Typically, a woman first suspects she is pregnant around a month after her
last period. If she wants an abortion, she usually can act fairly quickly to
obtain an abortion in the first trimester. The risk of complications increases
with the length of pregnancy: from one death for every 1 million abortions
at 8 or fewer weeks, to one death per 11,000 abortions at 21 weeks or more
of gestation.67 Some of the procedures associated with second-trimester
abortions are far more involved than those used in first-trimester abortions. Throughout the country, laws have been implemented that may delay a woman’s access to abortion and therefore make her abortion less safe,
more expensive, and potentially more emotionally difficult.
Medicaid Restrictions, Waiting Periods, and Counseling Requirements
The cost of a surgical abortion or a medication abortion (e.g., one using a
drug that induces abortion, like mifepristone or methotrexate) at 10 weeks
gestation is highly variable and ranged between $90 and $1,800 in 2006.68
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Most abortions are performed at reduced-cost clinics where women on
average are charged around $400.69 Financing an abortion proves to be a
major obstacle for many women. Overall, poor women take longer than
other women to secure an abortion because it takes them more time to
raise money for the procedure.70
Medicaid offers poor women comprehensive reproductive health care,
including family planning, prenatal care, and services related to childbirth
at government expense. Yet the federal government, 32 states, and the District of Columbia restrict public funding for abortion to those cases where
a woman’s life is in danger or the pregnancy results from rape or incest.71
In fewer than 20 states does the state cover (with its own funds) all or most
medically necessary abortions for women on Medicaid; most of these states
do so pursuant to a court order rather than voluntarily.72 Even in these
states, women may have to wait days or weeks to arrange such coverage.73
The Supreme Court has ruled that it is not unconstitutional for a state to
withhold funds for elective abortions, while at the same time paying for
childbirth, even if this means, as Justice Brennan argued in his Maher dissent, that poor women are unique victims of the pressure to bear children
they do not want to have or cannot afford.74
Waiting periods and other requirements also can increase the expense.
Most states require a woman to be offered state-mandated information
designed to discourage abortion, often in conjunction with a mandatory
waiting period of at least 24 hours between the counseling and the abortion.75 Some of these laws require women to make two trips to the provider
(or stay overnight) to receive the information in person rather than via the
phone, fax, the Internet or mail.76 This can be a substantial burden to a
woman who is a teenager, poor, or incarcerated; has a job; attends school;
or lives miles away from an abortion provider.
The medical accuracy of counseling materials is also questionable. The
American Medical Association opposes informed consent that is specific to
a procedure. In the 1992 Casey decision, however, the U.S. Supreme Court
ruled that laws requiring abortion-specific counseling were permissible as
long as the information given to the women is “truthful and nonmisleading.”77 The Court also affirmed the states’ authority to develop written materials for this purpose and to require providers to distribute them.
Today, more than 30 states have abortion counseling laws requiring providers to give specific information to women seeking abortions, describing
the nature of the procedures and the associated risks, and the probable gestational age of the fetus.78 A 2006 survey found that 22 state health departments
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had developed informational materials.79 While most of the information presented in these materials was accurate, some content was either misleading
or outright wrong. For example, some states assert a possible link between
abortion and breast cancer, even though the American Cancer Society held
in 2006 that “scientific evidence does not support a causal association between induced abortion and breast cancer” and the U.S. National Cancer Institute concluded that it was “well established” that abortion is not associated
with an increased breast cancer risk.80 A couple states’ materials claimed that
a fetus can feel pain, even though the sensory systems do not develop until at
least 23 weeks gestation and the ability to interpret the information probably
does not develop until the third trimester.81
Federally funded crisis pregnancy centers are another source of misinformation about abortion. These centers receive millions of dollars in
federal funding and are supposed to provide counseling to pregnant teenagers and women. A report released by Rep. Henry A. Waxman (D-CA)
in 2006 found that nearly 90 percent of federally funded crisis pregnancy
centers provided false and misleading information about the physical and
mental health effects of abortion.82 The centers also grossly exaggerated the
medical and psychological risks of abortions, falsely claiming that abortion causes an increased risk of breast cancer, infertility, and serious mental health problems. False information also infuses the Unborn Child Pain
Awareness Act, which the U.S. Senate drafted in 2005. This particular act
would require an abortion provider to deliver a 193-word script containing
dubious information about the “pain-capable unborn child.”
Mirroring Justice Kennedy’s paternalistic view that women must be
shielded from making a decision they may later regret, 10 states have passed
“witness to the womb” legislation that requires that abortion clinics offer
each woman an ultrasound image of her fetus or inform her of the availability of ultrasounds before the procedure is performed.83 In my view, such
measures, too, go beyond offering women accurate and pertinent information about abortion. They provide misleading and extraneous information
under the guise of counseling and in the name of “protecting” a woman
from her own decision-making power.84
Parental Notification and Consent Laws
Adolescents are more likely than older women to obtain abortions later in
pregnancy. Teenaged women obtain one-third of all abortions performed
at 13 or more weeks gestation.85 One in four abortions among girls who are

“Back-Alley Butchers”

63

less than 15 years old will be performed after the first trimester.86 Some of
the delay is because many young women do not recognize specific signs of
pregnancy and take significantly longer to realize they are pregnant.87
Minors’ abortions also may be delayed by laws requiring either parental involvement in the decision or a judicial waiver to bypass this involvement.88 Thirty-five states require some form of parental involvement in a
minors’ decision to have an abortion, either notifying a parent or securing parental consent.89 Supporters of mandatory parental involvement
assert that such measures protect the health and promote the best interests of young women, as they improve family communication. For most
young women, though, notification and consent are one and the same.90 It
is understandable that many parents would want to know if their daughter
was pregnant or undergoing any medical procedure that might have serious complications, no matter how unlikely.91 However, parental consent
and notification laws may actually jeopardize some young women’s health
rather than protect it.
Most parents of pregnant teens already know about their daughter’s
pregnancy.92 When a young woman chooses not to involve a parent, it is often for a valid reason such as a desire or need to maintain a good relationship with her parents, fear of being thrown out or beaten, or because she
has been the victim of family violence, including incest. Judicial waivers
were meant to take into account these situations by waiving the parental
notification requirement if the court decides that the minor is sufficiently
mature and well informed to make her own decision or that an abortion is
in her best interest.
Some girls may be afraid to request a judicial waiver in jurisdictions that
require cases of rape or incest to be referred to social services. They may
doubt that their confidentiality will be protected. Many young women are
not aware of judicial waivers or encounter ignorance and misinformation
when they seek information about the process.
Political scientist Helena Silverstein, whose study of mandatory parental
involvement was the subject of her book, Girls on the Stand, found a “continuum of ignorance” of the judicial bypass process among court employees, court advocates, and judges.93 Fully half of the courts in the three states
she studied proved “absolutely or materially ignorant” of their responsibilities.94 For instance, court workers told callers to hire an attorney though, in
this particular state, court-appointed counsel was available to minors who
pursue the bypass option. Some court employees made it known they were
hostile to abortion or opposed parental consent being bypassed. Some
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rejected the possibility that the bypass option existed or that a judge would
authorize a waiver of consent, stating, for example, “Without your parent’s
consent, there’s no way you could do that.”95 Some judges use bypass hearings as an occasion to communicate their personal opposition to abortion
or require that minors obtain counseling from a pro-life, religiously inspired pregnancy centers like Sav-A-Life (a requirement that also causes a
further delay).96
Moreover, the minor who successfully navigates the hurdles of ignorance, misinformation, and proselytizing still may be denied the waiver.
A young woman in Alabama was 17 years old and eight weeks pregnant.97
She had three friends who had gotten pregnant, including one who had an
abortion and two others who were struggling to raise a child while attending school. She did not want to jeopardize her chances at a college athletic
scholarship and pursuing a career in medicine. She also wished to avoid
waiting to have the procedure until she turned eighteen because by then
she would be in her second trimester. After seeking the advice of her gynecologist, a school nurse, and health clinic staff, and after looking at an
ultrasound, she decided she wanted an abortion.98 In the past, her parents
had threatened to cut off financial support if she got pregnant so, wishing
to maintain her good relationship with them, she sought a judicial waiver.
The trial judge decided not to grant the waiver. He concluded:
The legislature, in its infinite wisdom, has determined that an unborn child
who never has had even the ability to do any wrong, could be put to death
so that his mother can play [sports]. . . . Ah, but this young woman has
more ambition than to play [sports]. Her possible . . . scholarship is but
the means to the end of her becoming a [health-care provider]. But what
is the duty of a [health-care provider]? To save lives. Should her child die
so that, possibly, she might later save other lives? . . . She said that she does
not believe that abortion is wrong, so, apparently, in spite of her church attendance, there won’t be spiritual consequences, at least for the present. . . .
This is a capital case. It involves the question whether [the minor’s] unborn
child should live or die.”99

The young woman had sought advice from a variety of sources and weighed
a number of factors in making her decision. Yet despite the maturity she
demonstrated, she was still subject to the prejudice of a judge. One can
only speculate how a less tenacious adolescent would have fared. A court of
appeals later reversed the decision of the trial court judge.
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A push for parental consent laws is also taking place on the federal level.
In July 2006, the Senate passed the Child Custody Protection Act (CCPA);
the House passed a similar bill, the Child Interstate Abortion Notification
Act (CIANA) in 2005 (that did not pass in the Senate) and again in September 2006.100 CCPA/CIANA would make it a federal crime to bypass parental consent laws by knowingly taking a minor across state lines for an
abortion, unless she has already fulfilled the parental consent or notification requirements in her home state. If passed, this measure would impose
fines of up to $100,000, jail time, or both on people who help the young
woman (including health care providers and supportive adults such as
grandparents, siblings, and clergy) in most cases where minors were taken
out of state for an abortion. The second section of CCPA/CIANA imposes
what has been described as a “confusing maze of requirements” in the form
of a complicated federal parental notification and mandatory delay law.101
Advocates for CCPA/CIANA claim that it will address the problem of
a young woman being coerced by a boyfriend or a sexual predator into
having an abortion she does not want and that does not have a parent’s
consent.102 But this ignores the consequences of a young woman being coerced into remaining pregnant against her wishes. Even young women who
do not involve a parent in their abortion decisions often seek support from
other people in their lives who they do trust, such as grandparents and
older siblings. CCPA/CIANA would discourage these people from providing such support and would contribute to the further isolation of those minors who already are in a precarious social circumstance. Moreover, it is
not only teens who may find themselves being coerced into an abortion;
women of any age can face strong pressure to terminate a pregnancy.103 The
problem of coerced abortions would be better addressed through efforts to
ensure abortion providers verify that a woman’s consent to the procedure is
being freely given.
Abortion Policies in Prisons and Jails
Because of their circumstances, incarcerated women and girls are heavily
dependent on correctional staff and administrators to ensure their reproductive rights are respected. Although not systematically documented, evidence strongly suggests that some incarcerated women and girls are pressured into having abortions or seek to abort pregnancies stemming from a
sexual assault by a member of the correctional staff. Nine girls held at Alabama’s only juvenile detention facility for girls in Chalkville filed a lawsuit
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claiming that they were pressured to have abortions after male correctional
staff (including correctional officers) impregnated them.104 After attorneys
filed the lawsuit, women contacted them alleging the same types of treatment had taken place as much as two decades earlier. Memos, letters, and
written complaints dating back to 1994 surfaced, charging correctional staff
with physical abuse, rape, sexual harassment and consensual sex. The Alabama Department of Youth Services was granted immunity to nearly all
claims (except those related to violations of the Title IX federal law that
prohibits sex discrimination at schools that receive federal money) because
it is a state agency. The claims against the director of youth services, the
principal and the superintendent of the Chalkville campus were thrown
out because they were leveled against state workers.105
At least as common as incarcerated women being pressured into obtaining abortions are incarcerated women facing obstacles to terminating their
pregnancies. Abortion is sometimes treated or viewed as an “elective” surgery because, as is the case with other elective procedures like hip replacement, angioplasty, and cosmetic surgery, the woman’s decision to have the
procedure is rarely a life-threatening emergency situation and the procedure is planned in advance. In the case of incarcerated women, this characterization has been used to permit abortions only on the same basis as
other elective medical care—namely, by completing required paperwork,
paying for transportation and security to an outside medical provider,
and paying for the procedure itself. But abortion differs from many elective surgeries in key ways. First, when a woman is pregnant, the medical
treatment she needs—not merely “elects”—depends on whether she seeks
to continue or terminate her pregnancy. Second, many elective surgeries
do not need to be performed within a specific time frame. Abortion, by
contrast, constitutes a “serious medical need” because denying or delaying
the procedure renders the woman’s condition irreparable. Third, denying a
woman an abortion can have serious mental, emotional, and physical consequences for the woman herself, as well as any friend or family member
who may be called on to care for the child. When a woman is incarcerated,
these consequences are often exacerbated.106
In many prison and jail systems, women must first secure a court order
in order to have an abortion, a process which can take weeks or possibly
months and may require them to pay a lawyer’s fees. Even with a court
order, many counties have refused to transport pregnant inmates to abortion facilities or to cover the cost of the abortion. For example, until recently, several Arizona county jails had an unwritten policy of refusing to

“Back-Alley Butchers”

67

bring pregnant inmates to abortion facilities without a court order, even
though they routinely transported prisoners for prenatal care, childbirth,
and even various nonmedical reasons such as visiting a terminally ill family member or attending a relative’s funeral. In Maricopa County (AZ) Jail,
inmates seeking an abortion were not informed of the policy, nor were they
provided assistance in finding an abortion clinic or scheduling an appointment. There were no rules or procedures to ensure an inmate’s request for
an abortion and motions for a court order were dealt with promptly. The
case of “Jane Doe” illustrates the obstacles that can be thrown in the path of
an incarcerated woman who seeks to terminate her pregnancy.107
In 2004, Jane found out that she was pregnant right before she was to
be sentenced for driving under the influence.108 Facing months of jail time
and not prepared to have a child, she decided to terminate her pregnancy.
She asked her attorney to try to delay her sentencing hearing so she could
get an abortion. The prosecutor refused the extension and suggested that
Jane Doe get an abortion while she was on work furlough. In her first week
of incarceration, and awaiting transfer to the work furlough area, she told
the nurse of her plans to terminate her pregnancy. The next week, she
was scheduled for an ultrasound, and she again told medical staff that she
wanted an abortion. She planned to obtain an abortion on her own, if necessary, since she had been cleared for work furlough. However, jail staff
transferred her to another housing area where inmates are not allowed to
participate in work furlough and in which telephone access is especially
restricted.
Despite the obstacles the jail placed in her path, with the help of her family, Jane was able to prepay for an abortion at a local clinic, but the deputies
refused to transport her without a court order. She was told that she would
have to get an attorney to help her obtain the court order. She also would
have to pay for transportation and security costs, as well as staff expenses.
Even after she prepaid for an abortion at a local clinic, her request for a
court order was denied twice. After a seven-week delay, a second judge finally granted the order in the 13th week of pregnancy; further delay would
have required a more invasive, riskier two-day procedure. The jail’s policy
was finally struck down in 2005 by the Superior Court of Arizona in Maricopa County.109 Joe Arpaio, Maricopa County sheriff, defended his policy,
saying: “I do not run a taxi service from jail to an abortion clinic and back.
Where do you draw the line?”110
The government is forbidden from placing a substantial burden in the
path of a woman who seeks an abortion. In Monmouth County Correctional
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Institutional Inmates v. Lanzaro, the majority ruled that when the decision to
require a court order depends on the nature of the treatment or reason for
transport (rather than the security risk posed by the individual inmate), then
the court order serves no legitimate penological purpose.111 The U.S. Court of
Appeals for the Third Circuit found that requiring women to obtain a court
order to get an abortion, but not for other forms of treatment or transport
outside the facility (such as visiting a sick or dying relative), was unconstitutional. Monmouth established that requiring a court order before permitting
a nontherapeutic abortion interferes with an incarcerated woman’s right to
have an abortion and constitutes deliberate indifference to a serious medical need. As the ruling in Estelle v. Gamble established, jail and prison administrators are legally obliged to provide medical care for inmates, because
people who are incarcerated must rely on prison authorities to treat their
medical needs.112 This obligation is violated when officials know a need for
medical care exists and either intentionally refuse that medical care or delay
it for nonmedical reasons such as an inmate’s willingness or ability to pay.
Despite the rulings in Estelle and Monmouth, incarcerated women and
girls who seek to have an abortion continue to face obstacles. Rachel Roth,
then a research fellow at Ibis Reproductive Health, conducted an extensive survey of relevant state statutes, administrative regulations, and attorney general opinions to assess incarcerated women’s access to abortion.113
According to Roth, at least one-third of all states have no official written
policy governing incarcerated women’s access to abortion. Two states’ policies mention abortion counseling only. Nineteen states provide funding
only for “lifesaving” abortions. Six states and the District of Columbia fund
“therapeutic” or “medically necessary” abortions, and nine states provide
access to abortions at least during the first trimester.
State policies vary widely, even within the same federal circuit. New Jersey, for example, has clearly articulated and readily available policies. New
Jersey provides abortions for women who are up to 18 weeks pregnant and
takes women to Planned Parenthood to discuss their options. By contrast,
in Delaware, women not only must pay for abortions but also are charged
$100 for transportation and security (provided by “moonlighting” correctional officers on Saturdays). Pennsylvania has no official written abortion
policy for inmates and handles requests for abortion on a case-by-case basis. As Roth drily observes, “Women in the two state prisons would not
be reassured to learn that if they wanted an abortion, they would have to
wait for the staff . . . to formulate a process to handle their request.”114 Furthermore, if the local hospital is Catholic or a public facility in a state that
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prohibits nonlifesaving abortions at public facilities, the prisoner must try
to convince the warden to authorize a trip to a different hospital or clinic.115
Where women are incarcerated in remote areas, women’s access to abortion is even further obstructed.

Federal and State Abortion Bans
Correctional policies, parental notification laws, and waiting period requirements reflect attempts to restrict or interfere with women’s access to
abortion. Other measures, such as the Partial-Birth Abortion Ban Act of
2003 aim to criminalize it entirely.
Many people are troubled by the prospect of a woman contemplating
an abortion when the second trimester of her pregnancy is well under way.
At 20 weeks, a pregnant woman feels the movement of the fetus. Her body
has changed in visible ways. Not only is she more aware of the presence
of the fetus (and others may be aware of her pregnancy as well), but also,
with every passing week, it becomes less likely that the abortion will be a
relatively brief appointment with a short recovery. Moreover, the abortion
procedure is now more complicated. First-trimester abortions typically involve vacuum aspiration or dilation and extraction (procedures that each
are usually completed within 10–20 minutes), or they use drugs that induce abortion, like mifepristone or methotrexate, and are effective within
a week. Abortions in the second trimester or later are more involved and
invasive. So while it is natural to wonder how a woman can consider terminating a pregnancy after the first trimester, the same question obliges us
to recognize that the decision is probably quite significant to the pregnant
woman herself. Conservative pundits’ claims to the contrary, it is unlikely
that a woman could approach the decision to terminate a pregnancy after
the first trimester casually or indifferently even if she wanted to.
Women seek second-trimester abortions for a variety of reasons. A
pregnant teenager might not realize she is pregnant right away, lack a
nearby abortion provider, have no money, or have to comply with a parental consent law; she may be in her second trimester before she has successfully overcome these hurdles.116 A woman in her 40s may have incorrectly
assumed that she was menopausal, not pregnant. Pregnant women of all
ages may not learn of fetal defects until the second trimester. A woman
may find that a condition such as placenta previa now threatens her health
or life. An incarcerated woman may be delayed by hurdles presented by
prison staff or state-mandated policies.
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As part of an effort to ban a procedure commonly used in the second
trimester of pregnancy, in 2003, Congress passed the Partial-Birth Abortion Ban Act and President George W. Bush signed it into law.117 The law
specified penalties of a $250,000 fine and a maximum of two years’ imprisonment for any doctor who performs a so-called partial-birth abortion.118
Twenty-seven states have enacted similar bans, though most have been
specifically blocked by a court.119
The term “partial-birth abortion” is not used in the medical or legal literature, nor is it used by doctors who routinely perform second-trimester
abortions.120 That it is a term with no legal or scientific basis does not stop
politicians or the media from using it. During the Senate debate over the
act, Sen. Rick Santorum, the bill’s sponsor, said, “The term ‘partial birth’
comes from the fact that the baby is partially born, is in the process of being delivered.” In his State of the Union address, President George W. Bush
said the bill would “protect infants at the very hour of their birth.” In the
highly charged political context of abortion, the word “birth” is fraught
with meaning. It is also important in a legal context, since rights of citizenship are bestowed at birth. To recognize the fetus as being born represents
a move toward recognizing the fetus as a citizen with corresponding rights
(see chapter 5). By implying that the procedure being banned is a birth interrupted by an abortion, proponents of the ban laid the groundwork for
considering abortion to be a form of infanticide.
One problem with the Partial-Birth Abortion Ban Act and similar bans
enacted at the state level is that they are too vague and broad in what they
prohibit. Anti-abortion activists assert that the intent of the act was to ban
intact dilation and evacuation (also known as intact dilation and extraction,
IDX, intact D and E, D&X, and intact D&X) exclusively. This is a rarely
used procedure. In 2000, only 2,200 (or less than two-tenths of 1 percent of
all the abortions performed in the United States) were intact dilation and
evacuations.121 The language of the act, however, seems to apply to several
different commonly used abortion procedures, including standard dilation
and evacuation, which have been used safely for years.122
Following the passage of the act, the Center for Reproductive Rights,
the American Civil Liberties Union, and Planned Parenthood Federation
of America each immediately filed lawsuits in federal courts claiming that
the act violated the right to due process.123 Ultimately, all three trial courts
declared the law unconstitutional because it lacked the necessary health
exception for cases in which the banned procedures were necessary to preserve the health and safety of women.124 Two of the courts also held that the
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law was so broad in its definition of “partial-birth abortion” that it would
criminalize some common abortion procedures performed as early as 12
weeks into the pregnancy and therefore imposed an “undue burden” on a
woman’s right to an abortion.125 Appellate courts affirmed the lower courts’
rulings.
In June 2006, the Supreme Court agreed to review one of the appellate
cases, Gonzales v. Carhart. In April 2007, in a 5–4 vote that included two
new Bush appointees, the Supreme Court upheld the ban on the procedure.126 The federal ban (and most of the state bans) permit an exception
in order to save a woman’s life but not to preserve her health. Even this,
however, raises the question of what constitutes a genuine threat to a woman’s life. As one obstetrician/gynecologist observed, “If someone has a 10
percent chance of dying, is that what [a threat to a woman’s life] mean[s]?
Or is it 30 percent or 50 percent or 80 percent? By the time you figure out
somebody is at a high risk of dying, they’re probably going to die.”127
The act erroneously asserts that “a partial-birth abortion is never necessary to preserve the health of a woman.” The Court asserted that because Congress had found that intact dilation and evacuation was never
necessary, the health exception could be omitted. But the oral testimony
before Congress had been heavily weighted in support of the ban.128 According to the U.S. District Court for the Northern District of California
(which had reviewed this testimony), over an eight-year period, Congress
heard testimony from eight physicians, six of whom supported the ban
and had never performed the procedure in question, and one of whom
was not an obstetrician/gynecologist. The testimony was not only unbalanced but “intentionally polemic.” For instance, one doctor testified that
he personally would not perform an abortion to save the life of a woman
unless he believed that there was at least a 50 percent chance that she
would die without the abortion, even if the pregnancy was the result of
rape or incest.129
The American College for Obstetricans and Gynecologists (ACOG)
was among the many organizations that filed an amicus brief opposing
the ban. The ACOG’s 50,000 members represent around 90 percent of all
board-certified obstetricians and gynecologists practicing in the United
States. Contrary to the Supreme Court’s majority opinion, the ACOG brief
pointed out that intact dilation and evacuation may provide significant
health and safety benefits to women with certain bleeding disorders, heart
disease, and compromised immune systems or women carrying fetuses
with certain abnormalities.130 For instance, for some women with placenta
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previa (where the placenta partially or entirely covers the cervical opening) or placenta accreta (in which the placenta abnormally invades the
wall of the uterus), intact dilation and evacuation minimizes the chance
of a woman hemorrhaging. The banned procedure also reduces the risk of
harm to a woman with chorioamnionitis (a bacterial infection of the fetal
membranes), which spreads rapidly to the fetus, placenta, and uterine wall,
and eventually to other pelvic organs, causing peritonitis and sepsis.
Intact dilation and evacuation is also safest for a woman whose fetus
has certain fetal anomalies. Open spina bifida and severe hydrocephalus
often are not detected until the second trimester when amniocentesis is
performed, typically between the 15th and 18th weeks of pregnancy. Some
of these conditions almost invariably result in fetal death.131 A fetus with severe hydrocephalus has a greatly enlarged head that makes extraction difficult. The intact dilation and evacuation procedure allows a doctor to reduce the risk of injury to the woman’s cervix. Also, women carrying fetuses
with these conditions may prefer to terminate their pregnancies rather than
undergo the anguish of delivering a stillborn or watching one’s newborn
infant suffer and die.
Efforts to criminalize abortion are not confined to the federal government nor to a rare second-trimester abortion procedure. The drive
to criminalize all abortions continues on state fronts. In the early 1990s,
Louisiana and Utah passed bans on all abortion procedures that were
never enforced. They included some exceptions to the ban, but no broad
protections for a woman’s health. The laws were struck down by lower
courts as unconstitutional, and the Supreme Court refused to hear appeals. In March 2006, South Dakota Governor Mike Rounds signed
into law an outright abortion ban, the Women’s Health and Human Life
Protection Act (House Bill 1215), which provided no exceptions for rape
or incest or to protect a woman’s health; it did provide an exception to
save a woman’s life. Performing an abortion in violation of the law was
categorized as a Class 5 felony, punishable by five years imprisonment
and a fine of $10,000. A petition led to a referendum and the successful
repeal of HB 1215 in November 2006. Over a dozen states already have
abortion trigger laws or pre-Roe bans on the books. (As their name suggests, some of these laws and bills are written in such a way that they
are “triggered” in the event that the U.S. Constitution no longer prohibits
states from banning abortion.) As of spring 2007, a half-dozen states were
considering similar legislation that would outlaw abortion in all or most
circumstances.132

“Back-Alley Butchers”

73

Conclusion
If abortion is technically a legally permissible procedure, but poor women,
women in rural areas, incarcerated women, and teenaged women are blocked
from accessing the procedure, then it can hardly be considered a realizable
right. Too many women’s choices are circumscribed by the structural barriers
they face once they decide to have an abortion. A woman may want to have
a child but knows that she won’t be able to afford to raise her child. Or, she
may decide to have an abortion but is prevented from doing so by the lack of
affordable abortion providers in her area. Considering abortion an “elective”
procedure or a matter of “choice” is simplistic in light of the barriers placed
in women’s ability to freely decide whether to have a baby or an abortion.
Opposition to abortion seems grounded less in a genuine concern for
life and more in a need to control women’s lives, including and especially
their reproduction. Constitutional law scholar Laurence Tribe observes:
It may become clear in the end that at a deep level the opposition to women’s
having the right to choose to end a pregnancy is more about the control of
women than about the sanctity of life or of nature. If this is so, then opposition to a right to choose seeks to restrict the liberty of unwilling women in
the name of something less than the “absolute” of the protection of human
life. And if this is the case, then even the pro-life advocate may conclude
that the objection to abortion rights ought to yield, as a matter of morality,
to the claim of the woman to her liberty and equality. To conscript a woman
to save a life might be one thing. To conscript her to save a way of life, one in
which she is relegated to a second-class role, is another entirely.133

A paradox exists: On one hand, the state is sufficiently concerned about
“irresponsible” or “unfit” reproducers that it is willing to intervene to discourage some women from procreating. On the other hand, the state is unconcerned about equal access to abortion and, in some cases, puts hurdles
in place to make the procedure more difficult, if not impossible, to access.
By selectively withholding benefits to a woman or girl who seeks to end
her pregnancy, state actors are able to impose their will on women—and
maintain women’s subordinate position in society—irrespective of the legal
status of abortion.134 By criminalizing abortion, the state effectively forces
a woman or girl to remain pregnant for nine months and to give birth to
a child she may not want or may not be able to care for. The state simply
should not have such sovereignty over a woman’s body and her life.

4
“Baby-Killers”
Neonaticide and Infant Abandonment

The point here is not that infanticide is excusable, but rather that it
is far from ‘unthinkable.’
—Cheryl L. Meyer, Michelle Oberman, et al.,
Mothers Who Kill Their Children, 2001
I got to go to school, I got to go to school.
—A 17-year-old Harlem girl, who brought a dead baby girl
in a plastic bag to the hospital on her way to school,
speaking to hospital staff, quoted in New York Times, 2005

Of the 4 million women who give birth each year in the United
States, a tiny fraction of a percent will abandon or kill their newborns.
Though probably only a couple hundred in number, these cases are disturbing for a host of reasons. Many represent everything that is wrong
with reproductive policy in the United States. A young woman becomes
pregnant without meaning to. She experiences a pregnancy that nobody
acknowledges, much less supports, and that she herself denies exists. She is
terrified that others will notice her pregnancy, rather than being hopeful or
proud. She gives birth without any intent or wish to become a mother. Her
need for medical treatment often is what leads to the police being summoned. She perceives virtually everything about the reproductive experience as being beyond her control.1
The phenomena of neonaticide (the killing of a newborn) and infant
abandonment map in sharp relief our society’s discomfort with adolescent sexuality, our failure to address the problems of unintended pregnancies, sexual abuse, and statutory rape, and the stigma that continues
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to be attached to abortion and teenage pregnancies.2 In this chapter,
I am not arguing that a woman or girl has a right to kill or abandon
her baby. Respecting women’s reproductive rights does require, however, that we recognize not only the precarious psychological state of
the woman or girl who commits neonaticide but also the precarious
social context in which her actions take place. Instead of laying the
blame squarely on the shoulders of the neonaticidal woman or girl, we
should consider, too, society’s role in ensuring that consent to sex is
given freely and without coercion and that pregnancies are intended—
and supported. The criminal justice system seems ill suited to this
challenge.

Pregnancy Denial and Magical Thinking
Reliable estimates of the incidence of abandonment and neonaticide do
not exist. What we know comes mainly from findings of small-scale studies
that have gleaned information from a variety of sources, including news
accounts and legal cases, psychiatrists’ records, and police and prison records.3 The total number of known neonaticide or abandonment cases
probably does not exceed a few hundred a year at most.4 The highly secretive circumstances surrounding these events mean that many (and quite
possibly most) cases are never discovered and therefore are not reflected in
official statistics.
Existing information suggests that neonaticide and abandonment take
place across the spectrum of race, ethnicity, and socioeconomic class.5
It also appears that a disproportionate number of cases involve young
women in their teens and twenties. Like other teenagers who get pregnant, the young woman who abandons or kills her newborn typically is
unmarried and physically healthy. She probably lives with her parents,
guardians, or other relatives.6 She is often deeply concerned about the
reaction of her parents and those around her.7 She may be mortified that
she got pregnant in the first place. In other words, she experiences some
of the normal reactions that often accompany an unintended and unwanted pregnancy.8
In other respects, young women who abandon or kill their newborns
are unique. For one, they typically are in a state of profound denial that
they are pregnant and are going to have a baby. Other women, upon realizing they are experiencing an unwanted pregnancy, consider an abortion,
adoption, or how they are going to navigate motherhood.9 By contrast, a
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woman or girl who kills her newborn often spends her pregnancy hoping
the problem will resolve itself. She may lack the sense of personal efficacy
or social ties that would lead her to seek help or advice. Her massive denial
that she is even pregnant keeps her from seeking prenatal care or making
plans for the birth and care of her child.
Michelle Oberman, a law professor and a leading authority on neonaticide, describes this state of perpetual delusion as “magical thinking.”
The woman or girl knows deep down that she is pregnant but is “unable
to bring herself to imagine the birth of her baby or what might happen afterward.”10 One young woman described her state of denial as being “as if I
was just going to stay pregnant forever.”11
According to Oberman, for women who have gotten into a pattern of
absolutely denying that this baby is going to be born, “the moment of labor
and delivery comes as an absolute shock. The women move into a period
of psychotic break to help them cope with the overwhelming pain. Suddenly, denial is no longer working as the coping strategy, and they begin
to make very impulsive decisions.”12 These decisions may include deciding
to suffocate or strangle the infant, or to leave the baby to drown in a toilet.
For example, a 13-year-old Bronx girl wanted to hide her pregnancy from
her strict mother. After giving birth, she threw her newborn baby out of a
bedroom window when he started to cry.13
The period of disassociation and denial can persist for hours (and
even days) after the birth. Later, when reality sets in, a woman may try to
turn back time and cover up her actions by hiding the body of the baby
or throwing it away. A 17-year-old Harlem girl delivered a live baby girl
in a toilet. She washed the baby off, wrapped it in her pajamas, put it in
the closet, and then went to bed. The next morning, concerned about her
bleeding, she took the now dead baby girl’s body to the hospital with, as
one news account reported, “her school bag on one shoulder and a plastic
bag in hand.”14 The girl seemed unaware of the gravity of her actions. When
hospital staff questioned her, she became impatient, insisting, “I got to go
to school, I got to go to school.”
While part of the problem relates to the mental state of the woman or
girl giving birth, we should be cautious about interpreting her actions as
a form of psychopathology. Killing or abandoning an infant may be an
extreme reaction, but it is not necessarily a reflection of mental illness.
Research suggests that severe mental illness is unusual among those who
commit neonaticide. Only a minority of cases of neonaticide result from
postpartum psychosis or long-term mental disorders.15
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One striking finding is the degree to which many of these woman and
girls have spent their pregnancies living around people who did not notice they were pregnant.16 News accounts often report that at some point a
mother or neighbor asked the young woman if she was pregnant and were
told “no.” The failure of other adults to notice the pregnancy is troubling,
given how difficult it would be to conceal a pregnancy for nine months.17
Such a lack of adult awareness of the pregnancy suggests a lack of intimate (or at least close), safe, and open relationships with family members
or friends. Perhaps, though, this obliviousness is not as remarkable as it
seems. Family members, teachers, and other concerned parties may be experiencing some degree of denial, too.
The same cultural beliefs that make a young woman too ashamed to admit that she has had sex and gotten pregnant may affect parents and family members as well. The shame of having an unwed pregnant daughter
may bring on its own level of denial. When combined with below-average
weight gain during pregnancy, the camouflaging effects of baggy clothing,
fleeting or spotty contact with savvy adults, and a conscious effort to conceal the pregnancy, successfully avoiding detection seems more plausible.18
As noted in chapter 3, most teenagers will inform a parent or other adult
about their pregnancy. But there are circumstances under which this might
not be the case. Many young women are afraid of getting kicked out of their
homes if the pregnancy is discovered.19 Some women are embarrassed that
they did not know the father very well or fear their family’s reaction to a
biracial child. In some cases, women who are pregnant with another man’s
child wish to avoid the rejection of their partners or family members.
Deeply held religious convictions or cultural forces opposing extramarital sex can play an incredibly powerful role. The case of Shadia Muse illustrates how culture and gender may intersect to create additional difficulties in acknowledging an unwanted pregnancy.20 Shadia was a Somali high
school student living with her mother, brother, and sister in central Ohio.
In Somali culture, premarital sex and having a child without being married
bring much shame to one’s family and community. An unwed pregnant
woman is considered “a prostitute, a harlot,” and the child is also shunned
and often ridiculed. Somali women’s advocate Saida Yassin reports that
a pregnant Somali girl “hides, hides, hides, and when labor comes, she
doesn’t know what to do.”21 Abortion is also condemned. In Somalia, unwed
pregnant women often abandon their infants in the capital city in hopes
that the infant will be found and turned over to be raised by the government. Shadia had hidden her pregnancy from her family and denied she
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was pregnant when a neighbor inquired. After giving birth, Shadia went to
the hospital for medical attention, where hospital personnel reported her
to the police. Police later found the newborn dead in the trunk of a car.
The police charged Shadia with murder and issued a warrant for her arrest.
After she left the hospital, Shadia disappeared, and her family reported
her missing. As of January 2008, she was still listed on the Central Ohio
Crime Stoppers website as “wanted for the murder of her newborn baby.”22
Her photo (apparently a snapshot) reveals a smiling baby-faced teen wearing a varsity-type jacket, incongruous among the mug shots of four other
men who are wanted for murder in the stabbing or shooting of their adult
victims.
Sexual abuse and statutory rape also contribute to some cases of neonaticide and abandonment. Pregnancy that results from sexual abuse can
be accompanied by profound shame and fear. Some women and girls deny
the pregnancy as part of an attempt to hide the abuse that accompanied
it. Around 5 percent of all women of reproductive age who are raped will
become pregnant, and one in three will not realize they are pregnant until
the second trimester. According to a 1996 study, an estimated 32,000 pregnancies result from rape each year.23 Most rape-related pregnancies occur
among adolescents and often involve a perpetrator who is related or known
to the victim.24 Typically, the pregnancy results from repeated acts of violence or abuse, such as incest, statutory rape, or forcible rape by an intimate
partner.25 Many of these crimes never come to the attention of the police.26
According to the National Longitudinal Study of Adolescent Health, 7
percent of adolescent women reported having been forced into sexual intercourse; 8 percent of these were re-victimized in the following year.27 For
example, in 2005, a newborn was found crying at the bottom of an air shaft
in West New York, New Jersey.28 A high school junior was charged with trying to kill the child. Investigators later found the remains of a second infant
in the same air shaft. DNA tests confirmed that the father of both infants
was the girl’s own father, Jose Julio Ventura, who had sexually assaulted the
girl since she was 14 years old. The father threatened to kill the girl and her
mother if she told anyone about her pregnancies and the sexual assaults.29
The young woman, who has an IQ of 72, waived her right to be charged as
a juvenile, pleaded guilty to aggravated assault and reckless manslaughter,
and faces up to seven years in prison.
One natural question is, why doesn’t the woman or girl simply get an
abortion rather than abandon or kill her newborn? First, and most obviously, such an action requires that a woman or girl accept the fact that she
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is indeed pregnant. Obtaining an abortion—particularly in light of the obstacles that exist (e.g., a lack of money, parental notification laws, a shortage
of providers, and social stigma)—requires a degree of self-assurance and
tenacity that can challenge even the most “together” of individuals, much
less someone who has not come to grips with the reality of being pregnant.
Also, a young woman who is afraid to tell her parents she is pregnant is
probably afraid because a family member is implicated or she fears their
disapproval of and opposition to not just premarital sex and contraceptive use but abortion. Too many young women’s own moral objections to
abortion prevent them from considering it as an option. A 2005 survey of
high school seniors found that 70 percent of the female students said they
would not consider having an abortion if they became pregnant in high
school.30 In a climate that is hostile to abortion rights, many young people
have a dim view of termination as a possible response to an unintended
pregnancy.
It is also natural to ask why a woman doesn’t at least make sure the baby
is okay after she gives birth. But again, this would require that she accept
not only the reality of being pregnant but also the reality of having given
birth. In the hours after she gives birth, she must be able to make the baby’s
need for survival figure more prominently than her own desperate fear of
the consequences of someone finding out. And, for women who are struggling or not in a position to support themselves, the prospect of taking care
of a child may be too overwhelming to face.

Preventing Unwanted Teen Pregnancy
Because it appears that a disproportionate number of the women who
abandon or kill their newborns are young, the problem must be considered
alongside the larger issues of teen pregnancy and adolescent sexuality.31
Teenage pregnancy rates in the United States dropped almost 30 percent
in the 1990s; the most recent data suggest that both teenage pregnancy and
birthrates are at an all-time low. Still, teen pregnancy is not an uncommon occurrence. The United States has the highest rates of teen pregnancy
and birth in the western industrialized world. Each year, around 750,000
women and girls between 15 and 19 years of age become pregnant; more
than one-half will give birth, and nearly one-third will have an abortion.32
A major reason for the decline in teen pregnancy is that contraceptive use has increased.33 Contraception and abortion became more readily
available in the mid-1960s and 1970s, breaking the link between sex and
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reproduction. Now women, like men, could choose whether or not to become a parent and could engage in sex solely for pleasure without the looming fear of unwanted pregnancy. At around the same time, comprehensive
sex education in schools began to shift away from preparing adolescents
for marriage and parenthood and discouraging premarital sex.34 Sex educators began to treat marriage as one context among many in which sex could
take place. A focus emerged on teaching young people how to manage the
“risks” of sex, driven in part by concern about HIV/AIDS and a perceived
crisis in teenage pregnancy.35
Since the late 1980s, the religious right has pressed for a shift away from
the basic principle that young people should be provided with information that will allow them to decide for themselves what is proper sexual behavior. Instead, moral conservatives have lobbied heavily to replace comprehensive sex education with a single message: No sex should take place
outside of heterosexual marriage.36 The resurgence of moral and religious
conservatism has limited young people’s access to affordable and effective
means of birth control, as well as accurate and comprehensive sex education in public schools.
It was not always this way. In the 1970s, states began to expand minors’ authority to consent to health care related to sexual activity, and U.S.
Supreme Court rulings have extended the right to privacy to a minor’s
decision to obtain contraceptives. Confidentiality is very important to ensuring young women’s access to contraceptive services. While parental involvement is desirable, many young women will still have sex but will not
seek contraceptive services if they have to tell their parents. Yet only in 25
states and the District of Columbia are minors who are 12 years of age or
older permitted to consent to contraceptive services. In another 21 states,
only certain categories of minors can consent to such services (e.g., those
who are high school graduates, married, pregnant, or who have been pregnant in the past).37
Federally funded abstinence-only-until-marriage programs contribute
to a climate of fear and misinformation about adolescent sexuality and
pregnancy. In the early 1980s, under President Ronald Reagan’s administration, the federal government started to fund abstinence-only-untilmarriage programs, increasingly treating them not only as the preferred
approach but the only approach.38 Between 1996 and 2005, over $1 billion
in state and federal funds were allocated to abstinence-only/no-contraception education programs. In order for a state to qualify for federal support,
its sex education program must conform to a definition of “abstinence
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education.” The definition laid out in Title V of the Social Security Act includes teaching that “mutually faithful monogamous relationship in the
context of marriage is the expected standard of sexual activity” and that
“sexual activity outside of the context of marriage is likely to have harmful
psychological and physical effects.” Empirical research has challenged the
veracity of the claim that virginity loss before marriage or during adolescence causes such harm.39
Furthermore, studies suggest that Health and Human Services (HHS)
and the Administration for Children and Families have become a “flat
earth society” by continuing to fund abstinence-only programs in the
face of strong evidence that they don’t work.40 Authors of an HHS-contracted evaluation of abstinence-only-until-marriage programs reported
that “youth in the program group were no more likely than control group
youth to have abstained from sex and, among those who reported having
had sex, they had similar numbers of sexual partners and had initiated
sex at the same mean age.”41 Nor were differences found in the rate of unprotected sex.
According to the Sexuality Information and Education Council of the
United States (SIECUS), some of the curricula used by abstinence-only
programs that receive federal funds have been found to present distorted
and inaccurate information about the effectiveness and health consequences of contraception and abortion, such as “the chances of getting
pregnant with a condom are 1 out of 6,” “Condoms provide no proven
reduction in protection against Chlamydia,” and “AIDS can be transmitted by skin-to-skin contact.”42 Some abstinence-only curricula promoted
gender stereotypes (“guys are turned on by their senses and women by
their hearts”) and rely on fear and shame to motivate changes in behavior
by, for instance, comparing having sex outside of marriage with jumping
off a tall building.43
By contrast, studies have found that comprehensive sex education programs that include information about abstinence, contraception, and the
prevention of sexually transmitted infections result in teens delaying sex,
having fewer partners, and being more likely to use contraceptives.44 In recent years, more information has emerged regarding the limited effectiveness of abstinence-only programming and the relative benefits of comprehensive education, suggesting that another shift may be in the works. A
growing number of states have rejected the federal abstinence grants rather
than be forced to use the money to fund abstinence-only programming.45
Such a trend bodes well for efforts to prevent unwanted pregnancies.
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Society’s Response to Neonaticide and Abandonment
In the face of a critical social climate and the stigma of some pregnancies,
some women and girls will respond to an unwanted pregnancy and birth
by abandoning or killing their newborn. From time to time, these cases
attract a flurry of media attention. When they come to light, public expressions of grief and concern for the newborn are not uncommon. If the baby
has died, memorials and elaborate funerals may be organized. While much
concern is extended to the newborn victim, far less is directed to the needs
and well-being of the woman or girl who gives birth. Often, attention to
the woman focuses on determining her identity or discussing whether she
will be prosecuted.
Our responses to neonaticide or abandonment should instead consider
the medical and psychological needs of the woman or girl who gives birth.
In the first place, before they have even given birth, most of these women
and girls who conceal their pregnancies have not had their health checked
or attended to during the pregnancy and delivery. Typically, they have not
sought or received any prenatal or postpartum care, which places them at
greater risk of complications.46 More generally, pregnant teenagers, compared with older pregnant women, face higher risks of some serious health
problems including pregnancy-induced high blood pressure, anemia, and
premature labor.47
Since there are no doctors, midwives, medical staff, or birth attendants
present, sometimes, after giving birth, girls or women need medical attention as the result of complications such as infections or hemorrhaging.
In many cases, women and girls who abandoned or killed their newborn
sought medical care after delivery only to have medical personnel report
them to the police. For instance, an eighth-grader in Minnesota, “Lillian,”
became pregnant by a 22-year-old family friend who lived in her home. Lillian gave birth in her bedroom, then strangled and hid the baby in a shoebox. Her parents noticed the excessive bleeding that followed her delivery
and called paramedics. After Lillian admitted giving birth, the medical
staff then called the police, and the eighth-grader was later charged with
intentional second-degree murder.48 In Washington state, a 24-year-old
woman’s actions were discovered a week after she gave birth. Her mother
grew concerned about her chronic bleeding and called for medical help
over her daughter’s protests. The young woman subsequently was convicted of second-degree manslaughter.49 A 15-year-old girl was reported to
the police after taking an ambulance to a New Hampshire hospital because
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she was hemorrhaging.50 Most of these young women and girls go to great
lengths to deny their pregnancies and births out of concern for their own
well-being and future; being turned into the police when they seek medical
treatment only confirms their worst fears.
Criminal Justice Responses
Once a neonaticide or abandonment case has been identified, the response
of the criminal justice system varies widely. In Mothers Who Kill Their Children, the authors report the results of their study that included 37 cases
of neonaticide between 1990 and 1999.51 Some teenagers were charged as
juveniles, while others were prosecuted as adults. Some women were not
charged with a crime at all; others were charged with first-degree murder.
Women also were charged with other offenses, including “child abuse, negligent homicide, second-degree murder, felony child endangerment, involuntary manslaughter, negligent manslaughter, and abuse of a corpse.”52 Another study based on 34 cases identified through media accounts published
from 1988 to 1998 found that over two-thirds of the women and girls were
charged with murder.53
Sometimes prosecution for homicide is not possible because of the difficulty in determining whether or not the infant was born alive. In 2004,
a Virginia state legislator, John Cosgrove, introduced a bill that would require the notification of law enforcement authorities when a baby has been
delivered dead and the woman who gave birth has not been attended by a
medical professional.54 Cosgrove explained that he introduced House Bill
1677 in response to “instances of full term babies who were abandoned
shortly after birth. These poor children died horrible deaths. If a coroner
could not determine whether the child was born alive, the person responsible for abandoning the child could only be charged with the improper
disposal of a human body.”55 In the outcry that followed the introduction
of this bill, critics pointed out that such a measure would treat women as
criminals until proven otherwise. Had the bill passed, a woman who delivered a stillborn not only would have to deal with having gone into labor,
delivering a stillborn fetus, delivering the placenta, and experiencing the
uterine contractions, she now would have had to call the police or risk being charged with a Class 1 misdemeanor.56 The bill also assumed that determining whether an infant was born alive is a straightforward matter. In reality, it requires a fairly involved protocol, including examination of the infant, the umbilical cord, the amniotic fluid, the placenta, and membranes.
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Cosgrove was concerned about women who had killed their newborn
but claimed to have miscarried or delivered a stillbirth. He did not consider the distinct possibility that women might be falsely accused of committing neonaticide. In Louisiana, for instance, 27-year-old Michelle Greenup was accused of killing and disposing of her newborn baby.57 Michelle
had hidden her pregnancy from family, friends, and her incarcerated husband because she did not want them to know she was pregnant by another
man. Michelle was originally charged with second-degree murder. Medical records were eventually introduced, however, which indicated that she
had miscarried about 12 weeks after receiving a Depo-Provera injection.58
(Michelle had tested negative for pregnancy before the injection.) DepoProvera is known to cause miscarriages in women who become pregnant.
Michelle was detained over a year in jail before the charges of seconddegree murder were dropped.
Adjudication in cases of infanticide or abandonment ranges from outright acquittal to life imprisonment. Some offenders are required to participate in psychotherapy, and others are expected to perform community service.59 A 2004 Milwaukee Journal Sentinel analysis found that the
sentences of Wisconsin women convicted in the deaths of their newborns
ranged from very light to very severe, with “virtually nothing in between.”60
Among 13 women convicted over a 10-year period, 7 were sentenced to
probation or one year or less in jail. In the other 6 cases, the prison terms
were long (an average of 21 years) and included a life sentence.61 Another
study found that of the 21 cases in which the sentences were identified, 18
resulted in a sentence of incarceration.62
States seem to have adopted more punitive responses to neonaticide in
the early 1990s. For example, a 1998 news report indicated that the only
Ohio women incarcerated for murdering or attempting to murder their
newborns were convicted after 1993. This coincides with increasingly punitive responses to women who used illicit drugs during their pregnancies (a
subject taken up in chapter 5). In some states, women convicted of killing
their infant may even face the death penalty. Texas is known for imposing
especially harsh sentences.63 Texas’s statute makes killing a child under the
age of 6 a capital offense. Four of the nine women on Texas’s death row in
October 2006 were convicted of crimes involving children.64
In general, the two strongest determinants of the sentence for most
criminal offenses are one’s prior record and the seriousness of the offense.
Most of the women and girls who commit neonaticide have no prior involvement with the criminal justice system.65 In terms of the gravity of the
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offense, the vast majority of cases of neonaticide involve suffocation or
drowning. Rarely do they involve overtly violent acts such as stabbing or
cutting. Factors other than prior record and offense seriousness seem to
influence the outcomes for neonaticide cases.66
Sympathetic juries may be reluctant to convict or impose harsh sentences on some offenders. Other women may benefit from the difficulty
the prosecutor faces in trying to establish that the infant had been born
alive. Most of the disparity in charges, prosecutions, and sentencing,
though, seems to stem from society’s mixed feelings about the crime. On
some level, society appears to recognize that neonaticide is distinct from
killing an adult, as manifested by the unwillingness to convict or sentence harshly many women who kill their newborns. Our legal system,
however, has yet to develop a separate category of offenses that reflects
this distinction.67
The lack of consensus with regard to how best to respond to this relatively rare and unique problem is borne out by the findings of a trio of
Georgetown psychology professors. Norman Finkel, John Burke, and Leticia Chavez undertook a study designed to examine community sentiment with regard to infanticide (including neonaticide and filicide).68 Their
study looked at the impact of whether or not the case involved the killing of a newborn or an older infant, the severity and psychiatric support
of the claims of depression, the age of the defendant, and the violence of
the death on the verdict and outcome of the case. The researchers asked 75
college students to consider hypothetical infanticide cases, which differed
on certain characteristics. The authors did not find any consistent pattern
of results. They concluded that “a complex picture emerges in the verdict,
sentencing, and dispositional patterns—a picture that does not look like
either murder, manslaughter, or madness” but could be better described as
“miscellaneous.”69 For instance, some subjects construed the abandonment
death scenario as evidence of a lack of intent to kill, while others viewed
it in a harsher light, pointing out that the woman had time to think about
her actions during the walk to the site of the abandonment.70 As one commentator observed, “The ambivalence results not only from society’s desire
to hold people accountable, but also from the conflict between traditional
notions of motherhood and the tragedy of filicide.”71
Because of the lack of public and legal consensus, the perspective of an
individual judge can carry an inordinate amount of weight. “Some judges
may tend to focus more on the outcome, this death of this defenseless human being,” notes Scott Horne, the president of the Wisconsin District
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Attorney’s Association. “Others might focus more on the circumstances
that the young parent is facing.”72 For example, a circuit judge sentenced
one woman to life in prison after her newborn son’s body was found at a
garbage transfer station, saying, “Moms don’t do these kinds of things. By
your actions and inactions, you’ve destroyed a precious life.”73 In another
case, a judge sentenced a 30-year-old mother to 30 years in prison, saying
that her newborn son was “not an object that you toss, that you throw in
the garbage because of some stressful reasons.”74
One thing is clear: those who argue that a “certain and severe” response
by the criminal justice system is needed to deter women from committing
neonaticide are standing on shaky ground. If a woman knows she will be
apprehended and punished severely, the argument goes, then she will be
less likely to kill or abandon her newborn. Deterrence-based arguments
assume a person is thinking clearly and rationally, is aware of the consequences of her actions, and is expecting her crime to be detected and
punished. As we have learned, a woman who has given birth in secret often panics. She is more worried about avoiding detection than the consequences of her actions on the survival of the infant, much less possible
legal consequences. She may not even consider that there are legal consequences. Moreover, deterrence assumes that most women’s actions will be
detected and brought to the attention of law enforcement; untold numbers
of cases of abandonment and neonaticide never are and most likely never
will be. For these reasons, the criminal justice system is not well suited to
address the problem of neonaticide and abandonment.
“Safe Haven” Legislation
Recognizing the pitfalls of relying on detection and punishment to address
the problem, and in an effort to reduce the number of newborns who are
killed or die after being abandoned, nearly all states have enacted “safe
haven,” or infant abandonment, legislation that provides some immunity
from prosecution to women who abandon their infant to a health care provider, emergency services personnel, or other authorized acceptors such
as a fire station, police department, or place of worship. The first infant
abandonment law was enacted in Texas in 1999 following a string of abandonment cases that made the news. This interest was fueled by high-profile
cases such as teenager Amy Grossberg who in 1996 gave birth in a Delaware
hotel room assisted by her boyfriend, Brian Petersen, and then discarded
the infant in a dumpster; and Melissa Drexler, the New Jersey “prom mom”
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who in 1997 gave birth in a bathroom during her prom and left the infant
in a trash can before returning to the dance.75
States rushed to enact their own laws, often spurred on by a local abandonment case. Today, all but two states (Alaska and Nebraska) have decriminalized infant abandonment to some degree.76 Some states provide
complete immunity from prosecution, while others permit the woman to
raise an affirmative defense to prosecution, that is, one which, if found to
be credible, would limit or excuse her criminal liability even if it is proven
she abandoned her infant. Some laws also stipulate that no protection
against prosecution is provided if the abandoned infant was found to have
been abused. In 30 states, the anonymity of the person relinquishing an infant is preserved; 11 states require personnel to ask about the infant’s medical history. The benefits of the safe haven program include the opportunity
it affords for a woman to abandon her newborn without endangering the
infant’s life or risking prosecution. Potentially, it also provides women with
an opportunity to receive medical treatment after the baby is delivered
without fear of being reported to the police.
Despite popular support for these measures, criticism has arisen from
a variety of quarters.77 Conservative critics fear that safe haven programs
promote teenage pregnancy by sending a message that it is okay to get
pregnant and have a baby because someone else will assume responsibility
for the child. Others argue that such laws could open the door to legalized abandonment on any grounds, such as an infant’s gender or disability.
Adoption advocates raise concern that anonymity prevents medical or genealogical information being made available to the child should she or he
be adopted down the road.78
Perhaps the most basic question is whether safe haven programs even
work. Caught up in the zeal to enact legislation, advocates and politicians
simply issued empty and predictable proclamations, like, “Even if it was
just one baby that was saved because of it, who could say that it was not
worthwhile?” rather than evaluated the effectiveness of the legislation.79
To date, there is scant evidence of any significant positive impact of infant
abandonment legislation. Infants continue to be killed and abandoned
despite the widespread passage of infant abandonment laws. Why is this?
In order for women and girls to take advantage of safe havens, they
have to know they exist. Many of these laws were passed without providing funds to advertise the laws’ existence to those who are at greatest
risk of abandoning or killing their children. Furthermore, one cannot assume that women who are aware of the existence of a law are aware of the
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specifics. For that matter, it is unclear how strictly the infant abandonment laws will be construed. For instance, the laws vary on the age up to
which an infant may be relinquished (72 hours to one year). Age limits
are hard to enforce, given the difficulty of, say, distinguishing a 30-dayold infant from one who is 35 days old. Even law enforcement officials
seem to acknowledge the arbitrariness of age limits in light of the overarching goals of the program. Consider the Massachusetts woman who
left her three-month-old baby at a police station. Technically, the Massachusetts infant abandonment law did not protect the mother since it
only provided for the abandonment of newborns up to seven days old.80
Despite the age discrepancy, neither the police nor the Department of
Social Services recommended prosecution.
There is also the question of how strictly the definition of “safe haven”
is, or should be, enforced. Must a woman hand the baby to a hospital employee, or can she leave the baby in a hospital lobby or outside the entrance?
In Columbus, Ohio, a security camera recorded a 16-year-old walking
around the parking lot of a social service agency with a baby.81 Eight hours
later, the baby was found next to a trash can behind the agency. Ohio’s law
allows a parent to leave a newborn at a police station, fire station, or hospital without being criminally charged, but not a social services agency. A
police spokesperson quoted in a news account describing the case said the
police had not yet decided whether to file charges.
But perhaps the biggest reason that abandonments and neonaticide
continue is that safe haven programs do nothing to either prevent unwanted pregnancies or to address why young women abandon their infants in the first place. Even if women are aware of the programs, they
still may be reluctant to contact hospital, law enforcement, or other officials, either because of their prior negative experiences or because they
fear that family, friends, and others will somehow find out about their
pregnancies. The women who are most isolated and fearful are probably
among those who are least likely to approach a hospital or law enforcement official or agency or other stranger to seek help. And infant abandonment legislation doesn’t address the need to ensure that women receive prenatal care.
At the end of the day, safe havens may even spur a backlash. The overall
result could be a more punitive response to women who do not deposit
their newborns at a designated safe haven rather than a more compassionate and supportive reaction to those who do.82
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Legal Defenses
Another reactive approach to the problem recognizes postpartum depression as a legal defense, something akin to the temporary insanity defense.
Unlike the United States, more than two dozen countries recognize postpartum depression as a legal defense, including Britain, Canada, Australia,
and Italy.83 Postpartum depression was popularized in the United States by
actress and celebrity Brooke Shields’s 2006 account, Down Came the Rain,
in which she detailed her own experience after the birth of her daughter.
Medical research has shown that plummeting hormone levels (the “hypothalamic-pituitary-ovarian axis cascade”) and altered neurotransmitter
function in the central nervous system can cause mental status changes in
the weeks and months after delivery.84 The symptoms vary but can include
feelings of worthlessness or excessive guilt, as well as recurrent thoughts of
death and suicide.
Although infanticide laws vary among countries, generally speaking,
they offer a woman legal protection by taking into account her mental condition within a year after giving birth (and in some cases, within a year
after she has quit breastfeeding). The laws treat infanticide as an offense
category distinct from homicide, provided the woman can prove that her
mind is disturbed by the consequences of giving birth or lactating.85 Advocates of these laws herald them as being more humane since infanticidal women are rarely incarcerated for their crimes. But the statutes are not
without their problems.
For one, existing infanticide laws are based on a foundation that psychopathologizes motherhood and women’s biology by associating the processes of giving birth and breastfeeding with mental illness. In addition, the
law and the science do not appear to match up where neonaticide or abandonment are concerned. That is, the assumptions on which these laws are
based about the connection between depression, child bearing, lactation,
and diminished mental capacity (and thus, diminished culpability) are
not supported by medical, clinical, and epidemiological facts.86 As noted
earlier, the vast majority of women who kill or abandon their newborns
do not suffer from postpartum psychosis or postpartum depression that
could account for their actions. It is not clear from existing evidence that
new mothers experience more or different depression than women who
don’t bear children, or that this depression automatically justifies a finding of diminished capacity or of insanity.87 In relation to neonaticide and
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abandonment, infanticide laws do not acknowledge directly the existence
of pregnancy denial that took place early in the pregnancy before the presumed dramatic hormonal changes.
Yet, the practical result of infanticide laws, flawed as they may be, is that
women are rarely incarcerated for their crimes. Instead, they often are put
on probation and ordered to receive counseling that may help them address the circumstances that led to their actions. This itself seems more reasonable and humane than sentencing a woman to a prison term.
While addressing the root causes of unintended pregnancy will help reduce the incidence of neonaticide and abandonment, the problem also requires responses that reflect its unique character. We might consider recognizing a “neonaticide syndrome” that could be used as a legal defense, similar to the way in which battered woman’s syndrome is recognized within
the sphere of self-defense.88 Instead of viewing women who kill their newborns as cold-hearted killers, a neonaticide syndrome defense would acknowledge that many are terrified, immature, or isolated women and girls
whose denial of their pregnancy has contributed to a psychotic break at the
time of giving birth. Such an approach would offer the benefit of shifting
some of the responsibility for neonaticide and abandonment onto a society
that continues to stigmatize female sexuality and offers no reliable safety
net for women and girls facing an unwanted pregnancy. While recognizing neonaticide syndrome is far from a perfect solution, it would go a long
way toward promoting a more understanding climate around unwanted or
extramarital pregnancy, which, in turn, may prevent some cases of abandonment or neonaticide. At present, confusion remains regarding whether
expert testimony on neonaticidal syndrome is admissible. In the absence
of expert testimony that can help explain behavior patterns in neonaticide
cases, consistent standards for determining guilt and punishment have yet
to emerge.89

Conclusion
Many young women both know about contraception and are able to use it
to avoid an unintended pregnancy.90 But there remain those women and
girls who remain ignorant of contraception, or, as in many cases of child
sexual abuse or statutory rape, are far from empowered to prevent or terminate a pregnancy. They may have parents or men in their lives who have
threatened to kill, evict, or disown them for having sex outside of marriage
or getting pregnant. They may belong to religious communities where the
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leaders emphasize the immorality of extramarital sex. Shame, social isolation, and restricted access to information all contribute to the likelihood
that some women and girls will, upon giving birth, be desperate to rid
themselves of a newborn. In light of the fear and denial that mark some
unintended pregnancies, killing or abandoning a newborn is a tragic, but
not incomprehensible, reaction.
A climate of moral conservatism contributes to the problem. It increases
the likelihood that if a young woman does become pregnant, she may be
more likely to respond with denial and subterfuge than to seek help. Messages focused solely on condemning sex outside of marriage make some
women so fearful of rejection and discovery that they resolve not to disclose a pregnancy to anyone, including people who might be in a position
to help them.91 It is easy to understand why some young women would
deny that they are pregnant, not only out of the fear of the distant and abstract consequences of having a baby but also to avoid the immediate reality of being condemned as a whore and a sinner.
On a societal level, our responses to neonaticide and abandonment reflect mixed feelings about adolescent sexuality. On the one hand, the very
existence of safe haven legislation suggests a degree of acceptance of the
reality of unwanted and teenage pregnancy. Safe haven legislation reflects
some level of concern for young, desperate mothers or at least a desire to
save their babies. Similarly, a lack of consistent prosecution policies indicates that we do recognize the extreme isolation and fear that accompany
many unwanted pregnancies. It is also possible that youth, vulnerability, and powerlessness are consistent with conventional notions of femininity and thus spare at least some women and girls the harshest official
responses.
On the other hand, the failure to seriously advertise safe havens points
to lingering reservations about any response short of outright condemnation of extramarital and adolescent pregnancy. Opposition to comprehensive sex education and ensuring access to contraceptive and other health
services suggests that providing support to young and unmarried pregnant
women is less important to some members of the public than upholding
the hegemonic ideals of motherhood and womanly behavior—namely, that
women should not have sex or get pregnant without the benefit of heterosexual marriage and, if they do, they should give birth and raise their child.
For some members of the public, abandonment and neonaticide seem to
animate fears about the erosion of the ideal of marriage being the sole site
of procreation and motherhood. Our willingness to sentence women to
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lengthy prison terms indicates that neonaticidal women and girls are regarded by some as having committed a peculiarly horrific transgression
against gender norms.
Neonaticide and abandonment pose the twin challenges of preventing these actions from occurring in the first place, and, failing that, addressing the physical and emotional needs of the women who experience
an unwanted pregnancy. The criminal justice system seems especially ill
equipped to deal with either concern. Relying on prosecution and punishment seems to be a script for what not to do. Killing and abandoning a
newborn are not actions taken only by deranged women. Rather, they are
symptoms, albeit rare and extreme ones, of a society that is neither comfortable talking about sexuality nor willing to guarantee support to women
who face an unwanted pregnancy. While neonaticide and abandonment
may not be excusable, they are also far from unthinkable in a society that
is still not committed to frank discussions of adolescent sexuality and in
which good-quality birth control, comprehensive sex education, and abortion services are not readily available to women of all ages.92
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5
“Innocent Preborn Victims”
Fetal Protectionism and Pregnant Women

In as many areas as we can, we want to put on the books that the
embryo is a person. That sets the stage for a jurist to acknowledge
that human beings at any stage of development deserve protection—even protection that would trump a woman’s interest in
terminating a pregnancy.
—Samuel B. Casey, executive director, Christian Legal
Society, quoted in L.A. Times, January 19, 2003
The problem isn’t that we do not value unborn children. The problem is that we do not value the lives of the women who give them
that life.
—Lynn Paltrow, executive director and founder,
National Advocates for Pregnant Women, 2007

In 2004, Oklahoma woman Theresa Lee Hernandez delivered
a stillborn son at 32 weeks gestation who tested positive for methamphetamine. The Oklahoma prosecutor charged Theresa with first-degree murder, and she was incarcerated for three years before being convicted of second-degree murder in October 2007 and sentenced to 15 years incarceration.1 In 2006, in the neighboring state of Kansas, Chelsea Brooks was 14
years old and nine months pregnant with a baby girl, Alexa, when she was
murdered.2 Police believe her abusive 20-year-old former boyfriend hired
someone to kill her. Her family’s outrage that the state could not file homicide charges in the death of the fetus reactivated interest in a state fetal
homicide bill, House Bill 2300 (or “Alexa’s Law”), which would treat the
fetus as a second victim.
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These two cases share more than a tragic, unexpected, and advanced
pregnancy loss. Both the prosecutions of pregnant women who use illicit drugs and fetal homicide laws reflect attempts to legally recognize
“fetal rights” or “fetal personhood.” In recent years, we have witnessed
an increase in laws that allow prosecutors to treat some crimes against
pregnant women as having two victims, and the reanimation of longstanding and deeply rooted prejudice against women who use illegal
drugs, targeting particularly those who are pregnant and continue to
term. These trends reflect growing and highly contested claims that
not only does a fetus have “rights” that must be protected but these
rights are superior to those of pregnant women, indeed of all human
beings.
As Brigham Young University law professor Marguerite Driessen explains, “There are many who feel that an unborn child is a living human
being, regardless of the interests of its mother, who should be protected
to the full extent of the law even against its parents if necessary.” She
continues this line of thought by pointing out, “If this is the case, there
is no impediment to civil lawsuits or criminal prosecutions against
mothers for actions during pregnancy that result in harm to their unborn children.”3 Pregnant women could be imprisoned for reckless endangerment if they did such things as drive too fast or ate unpasteurized cheese.
There are also those who feel, however, that while the law can and should
recognize that others may have an interest in the unborn child, this is as far
as the law should be permitted to go:
Any attempt to go further, for instance by recognizing any rights of unborn
children independent of their mothers, would be a step into the proverbial
ether—wholly without legal support. If this is the case, civil or criminal enforcement actions against third parties are appropriate and welcome, but
actions against the mothers on behalf of their unborn children are impossible given the fundamental inseparability of the pregnant woman and her
unborn child.4

As I try to show here, claims of fetal rights and fetal protection have troubling implications for women’s overall right to bodily sovereignty. Furthermore, the pursuit of such claims undermines any serious effort to address
the problems of violence against women and women’s drug dependency,
and it actually endangers women’s health.5
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Violence against Pregnant Women
Violence against pregnant women warrants our strong concern, as does
violence against any woman (see chapter 8). According to the Centers for
Disease Control and Prevention (CDC), physical violence during pregnancy is associated with almost every reproductive health problem.6 A
pregnant woman who is beaten is less likely to gain the recommended maternity weight and is more likely to become anemic. She is more likely to
smoke, drink alcohol, and use drugs. Being beaten may cause a pregnant
woman’s uterus to rupture or contribute to hemorrhage. Physical abuse can
also harm the fetus and may lead to fetal death, distress, or bone fracture;
an early onset of labor; or delivery of a pre-term, low birthweight infant.7
Although domestic violence can adversely affect the health of a woman’s
pregnancy, much of this violence goes undetected by health care providers.
Most women of reproductive age in the United States receive at least one
reproductive health care service annually. Yet most health care providers
do not routinely screen women for relationship violence.8
No reliable national estimate exists of the prevalence of violence against
pregnant women by a male partner.9 A multiyear 16-state study of the prevalence of physical abuse before and during pregnancy estimated that nearly
9 percent of women experienced abuse in the year before or during the
pregnancy.10 It is not possible to state definitively, though, that pregnant
women are subject to higher rates of violence than other women because
both violence and pregnancy are more common in younger women.11 In
general, both before and during pregnancy, abuse seems to be more prevalent among women who are young, unmarried, poor, uneducated, and
nonwhite, and women who had not intended to become pregnant.12
In some cases, violence culminates in murder that stems from a man’s
desire to control the outcome of the pregnancy. Tjane Marshall, convicted
of first-degree murder for killing his pregnant girlfriend, explained: “I got
two kids. I didn’t want the first one. I didn’t want the second one.”13 Twentyone-year-old Dan Leach II strangled his pregnant girlfriend and tried to
make it look like a suicide after she told him she was pregnant with his
child.14 A 26-year-old college student was sentenced to 25 years to life for
killing his pregnant girlfriend after she refused to get an abortion.15 Other
men are enraged because a woman wants to end the relationship or is considering an abortion. Robert Lopez, 35, killed his teenaged pregnant girlfriend, reportedly telling his mother, “I just flipped. She kept saying she
was going to take the baby away from me.”16 Nineteen-year-old Anthony
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O’Leary stabbed and strangled his pregnant ex-fiancee, Treasure Genaw, to
death. Testimony revealed that O’Leary was upset that she was considering
an abortion and ending their relationship.17
Again, however, data are not routinely collected, which makes it difficult to establish a reliable estimate of the incidence or the circumstances
surrounding these murders.18 The Washington Post spent a year compiling
information on the traumatic deaths of pregnant women and new mothers in the United States, ultimately identifying 1,367 killings that took place
nationally between 1990 and 2004.19 The Centers for Disease Control and
Prevention (CDC) documented 617 homicides of pregnant and postpartum women from 1991 to 1999, using data from more than 30 states.20
The data do suggest that homicide is a major cause of death for pregnant
women and new mothers. The CDC study found that around one-third of
maternal injury deaths were the result of homicide.21 A Maryland study found
that homicide was the fifth leading cause of death for women of childbearing years who had not been recently pregnant, and the leading cause among
women who were or recently had been pregnant.22 In Maryland, homicide
was responsible for more than 20 percent of the maternal deaths over a sixyear period, followed closely by cardiovascular disorders. Even after controlling for age and race, pregnant and new mothers were almost twice as likely
as other women likely to die of homicide.23 Pregnant women and new mothers who are younger (i.e., less than 20 years of age) are at much greater risk
of homicide than those who are older, as are unmarried women and those
who receive no prenatal care.24 Race also seems to play a role: black women’s
maternal homicide risk was about seven times that of white women overall,
and about 11 times higher for women between the ages of 25 and 29.25
Although black women face a greater likelihood of being murdered while
pregnant, it was the murder of a pregnant white woman that was used to
generate support for the passage of the federal Unborn Victims of Violence
Act (UVVA) of 2004. Many states also have passed fetal homicide bills under
the guise of being concerned about domestic violence. Evidence strongly indicates, however, that these laws are more about codifying into law the status
of a fetus as a human being (thus justifying the need for greater policing of
pregnant women) than about protecting women from violence.

The Unborn Victims of Violence Act of 2004 and Fetal Homicide Laws
On Christmas Eve of 2002, Laci Peterson disappeared from her home in
Modesto, California.26 She was almost eight months pregnant with a son
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that she and her husband had planned to name Conner. A jury later concluded that her husband, Scott Peterson, had killed her. California’s definition of murder includes the unlawful killing of a fetus with malice aforethought, provided that the fetus has passed the embryonic stage (roughly
between six and eight weeks). Scott Peterson was convicted of first-degree
murder for killing Laci and second-degree murder for killing the fetus. He
was sentenced to death.27
In 2004, President George W. Bush enacted “Laci and Conner’s Law,”
as the federal Unborn Victims of Violence Act of 2004 (UVVA) eventually became known. Under the terms of the UVVA, if someone harms a
pregnant woman and causes the death of her fetus while violating any one
of 68 existing federal criminal laws, he or she can be charged for causing
the mother’s harm or death and face a second charge for killing the “unborn victim.” Very few violent crimes are prosecuted in federal courts. The
UVVA applies only to violent crimes committed in places like a military
base, a post office, or a Native American reservation; its potential to have a
broad impact on domestic violence, then, is similarly restricted.
In addition to the federal UVVA, at least 36 states permit homicide
charges to be filed in the deaths of fetuses.28 Fetal homicide laws were designed to be applied in cases where a pregnant woman is injured if her pregnancy is ended or harmed by an assault, a drunk driving accident, or other
criminal act. Some laws require that the accused person act with “malicious foresight,” while others allow charges of involuntary manslaughter
when there is no intent to kill.29
State laws also differ in whether or not they, like the UVVA, extend the
legal definition “person” and “human being” to mean a fetus. The UVVA
and most state fetal homicide laws treat the fetus as an independent second
victim that has legal rights distinct from the pregnant woman harmed by
the criminal act: that is, when a pregnant woman is murdered or injured,
two victims are claimed—the woman and her fetus—not one.30 (Here I
refer to this category of laws as “fetus-centered homicide laws.”) Some of
these laws consider the fetus a separate victim or a person only after certain
stages of development or after a particular gestational age. Laws in at least
15 states apply to a fetus at any stage of development, starting at conception.31 To date, fetal homicide laws have withstood challenges on the basis
of their constitutionality.32
Opposing the legal recognition of a fetus as a second person may seem
callous, especially when one considers the death of a wanted unborn baby
due to violence late in the pregnancy. But while we can understand why
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people want prosecution to reflect the unique harm of an assault on a pregnant woman, this can be accomplished without recognizing the fetus as an
entity separate from the mother who bears it.33 In over a dozen states, lawmakers have adopted the enhanced penalty approach, applying stiffer penalties for murdering a pregnant women, instead of recognizing the death of
the fetus as a separate crime.34
In other states, however, the need for political compromise prevented
full consideration of this approach. In Alaska, for example, an early draft
of a fetal homicide bill lacked a provision stipulating that the law should
not be construed to permit the prosecution of a woman with respect to
her fetus. Without this provision, for instance, a pregnant woman could
be prosecuted for not leaving her abusive husband. After a battle to get the
provision into the bill, a compromise was eventually reached. The provision was included, but it came at the expense of serious consideration of
enhanced penalties, rather than recognizing a second victim.35

Fetus-Centered Laws as a Response to Domestic Violence
Lawmakers and politicians drafted and passed the Unborn Victims of Violence Act and fetus-centered homicide laws under the auspices of taking
violence against women (and to a lesser extent, drunk driving) more seriously. But, there are reasons to question this claim. First, congressional
and legislative testimony suggests that the attention lawmakers and advocates have heaped on murdered fetuses has not been accompanied by indepth consideration of the causes, characteristics, and consequences of
domestic violence against women more generally or by affirmative steps
to deal with the problem. For instance, the Republican majority failed
on multiple occasions to fully fund the Violence Against Women Act. As
Rep. Jerrold Nadler (NY) pointed out in a hearing on the UVVA before
the House of Representatives, “It appears that many of the Members who
have signed on to this bill are the same ones who voted to divert funds
from protecting women from violence to protecting stock dividends from
taxation.”36
Second, it is unclear how fetus-centered homicide laws can be expected
to deter violence against pregnant women. What deters people from crime
is not well understood. Even serious sanctions such as life imprisonment
and capital punishment have not been found to be effective in deterring
people from violent crime.37 And in the present case, fetus-centered homicide laws offer no additional deterrent effect. One cannot hurt a fetus
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without in some way hurting a pregnant woman, and it is already against
the law to hurt or kill a woman.
Rather, I would argue that one effect of these laws is to push the pregnant
woman herself into the background. By separating the damage done to a
woman’s unborn child, these laws detract from the harm inflicted against
the woman herself. For instance, when Kansas HB 2300 (mentioned at the
beginning of this chapter) languished in the state senate judiciary committee, a state senator commented, “Now the bill is dead—and so is Chelsea’s
baby.”38 One feels the need to remind the senator that Chelsea is dead as
well. Fetus-centered homicide laws contribute to the perception that the
harm is defined by the harm to the fetus rather than to the woman. In doing so, they contribute to the devaluation of women that makes violence
against women a problem in the first place. Fetal homicide laws imply that
violence against a pregnant woman is, by definition, “worse” than violence
against a woman who is not pregnant. Claims of fetal rights relegate “the
women who are being hit, demeaned, and violated to the status of baby
carriers” rather than human beings.39
If fetus-centered homicide laws which treat the fetus as a second victim
do not ameliorate the problem of domestic violence (and may contribute to
it), and if it is possible for legislators to acknowledge the distinct nature of
an assault or murder of a pregnant woman without making killing a fetus a
second, separate offense, why have such laws been passed with such zeal in
the first place?
Anti-abortion activists deny that fetal protectionist homicide laws were
created to erode abortion rights or to re-criminalize abortion.40 But these
denials should not be accepted at face value. The National Right to Life
Committee maintains a website on unborn victims of violence that tracks
changes in fetal homicide laws but dedicates no space on it to violence
against women.41 In the three-page UVVA, the terms “child,” “unborn
child,” or “unborn children” are used no less than 28 times, consistent with
the conservative, anti-abortion rights orientation of many of its drafters.
Elsewhere, champions of fetus-centered laws have co-opted the language
of the women’s movement to garner support for their position and arguably mask their intent. The executive director of the Christian Legal Society, Samuel B. Casey, was quoted in the Washington Times defending the
UVVA claiming that “if there ever was a bill to protect a woman’s right to
choose, it is this bill that seeks to deter violence against or at least provide
justice to the pregnant woman who is choosing life for her unborn child
only to see her choice deprived by a crime of violence against her and/or
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her child.”42 As the reader may recall from the opening of this chapter, this
is the same man who two years earlier had told the Los Angeles Times he
intended to put as many laws as possible on the books recognizing that the
embryo is a person in an effort to trump a woman’s right to terminate her
pregnancy.43
The Unborn Victims of Violence Act explicitly states that nothing in the
act “shall be construed to permit the prosecution . . . of any woman with
respect to her unborn child.” But state statutes have used nearly identical
language (often, as noted, only after hard-fought battles to get the language
included in the first place) and then have gone on to prosecute pregnant
women for their drug use in what has been called a “legislative bait and
switch.”44 Fetal protection laws not only represent a backdoor to abolishing
abortion but also they leave open the possibility that the laws used to prosecute those who assault pregnant women may be directed against pregnant
women themselves. In Missouri, for example, the state argued that the exception articulated in their fetus-centered homicide statute applied only to
a woman who indirectly harmed her unborn child, not to a woman whose
drug use was claimed to have directly endangered the child.45
Claims of the need for fetal protection have been and will continue to be
used to control and punish pregnant women, not protect them. Fetus-centered homicide laws are, at root, fetal protection laws. They simply are not
designed to protect and support the woman who carries the fetus. I return
to Marguerite Driessen for help in explaining the nature of what is at stake.
She writes:
That the mother and her unborn child are inseparably connected, that
what affects the former affects the latter, and that access to the latter is accomplished only through the former, is obvious. These facts have led some
to conclude that this creates an utter dependency of the unborn child upon
its mother such that the mother has a duty to do all in her power to nourish and protect it. These same facts have led others to conclude that the unborn child is not a severable entity at all, but rather is a part of the mother,
and thus she can have no externally imposed obligations to the unborn
child.46

Arrests and prosecutions of women for continuing their pregnancy to
term despite their use of illicit drugs, court orders, and civil commitments
are examples of state-sanctioned efforts to externally impose such obligations. These efforts are rooted in our beliefs about who is fit to reproduce
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and what a “good mother” looks like (see chapters 7 and 8). These measures, purportedly undertaken in the interest of fetal and child health, result in “the normalization or standardization of motherhood. Only those
who meet the state-enforced standard are permitted to reproduce without
state interference.”47 These cases also serve a larger political purpose by
distracting attention from significant social problems such as our lack of
universal health care, the dearth of policies to support pregnant and parenting women, an absence of social supports for children, and the overall
failure of the drug war. Instead, we focus our attention on “bad” pregnant
women who are poor and who use drugs. We expect them to provide their
fetuses with the health care and safety that they themselves have not been
guaranteed.
The state cannot act this way without at least tacit public support. In
general, the public seems increasingly, if grudgingly, willing to consider illicit drug use a public health or medical problem. Public animosity toward
poor women who use illicit drugs and become pregnant and give birth,
however, persists. The hostility has been fueled by the antiabortion movement’s claims of fetal rights, combined with false and exaggerated claims
about the effects of prenatal exposure to cocaine on pregnancy outcomes,
fetal and infant health, and early childhood development.

The Panic over Maternal Drug Use
Fewer than 1 in 10 women, and around 4 in 100 pregnant women use illicit
drugs; even fewer are dependent on them.48 Pregnant women also smoke
cigarettes and drink alcohol at much lower rates than other women.49 Thus,
the hysterical tone that often marks discussions of maternal drug use cannot be justified by pregnant women’s rate of illicit drug use, drinking, and
smoking.
In the 1980s and 1990s, a national panic ensued over “crack mothers”
giving birth to “crack babies.”50 At a time when there was already evidence
that there was no such thing as “crack babies” and that increasing poverty
explained many of the health problems children were experiencing, Time,
the New York Times, and other leading news outlets continued to report
cocaine use during pregnancy as an epidemic destroying a generation of
children. Women who used illicit drugs (especially cocaine) were portrayed as hypersexual, out-of-control women who would “do anything” for
drugs and who were completely indifferent to any harm they might cause
to themselves or others.51
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The moral panic over women’s use of cocaine abated in the mid-1990s,
but the uncritical acceptance of misinformation about drugs and the stereotyping of the people who use them is being revisited today in the methamphetamine scare.52 In the first years of the millenium, concern about
methamphetamine jumped to the fore much like concern about crack cocaine did in the 1980s. Popular media accounts have decried an “epidemic”
and a “scourge” of drug use, despite evidence that rates of methamphetamine use have stabilized since 1999 and have been declining since 2002.53
Many reports play on exaggerated fears about the impact and addictiveness
of methamphetamine, as well as the lack of an effective way to treat meth
addiction.54
Media coverage of illicit drug use and drug dependency has improved
somewhat since the 1980s and 1990s inasmuch as less of it is blatantly sensational and more of it makes some attempt to be factually correct. Researchers themselves have tried to insist that drug coverage be based on science, not emotions, asking that experts (rather than the local pediatrician
or the local sheriff) be given the opportunity to address what, if any, risks
have been linked to prenatal exposure to cocaine, methamphetamine, and
other drugs. The public, however, is still fed a regular diet of accounts that
distort and misrepresent the effects of illicit drug use, rely on nonexperts,
and demonize the people who use illicit drugs.55 This public, of course, includes not only lawmakers but also judges, police officers, and prosecutors,
child protection workers, and health care providers. The latter, in particular, should play important roles in securing treatment and care for women
who are addicted to drugs. Frequently, however, a hospital worker’s report
of a pregnant woman’s drug use leads—directly or indirectly—to the involvement of the police and the criminal justice system.56
The front page story of the July 11, 2005, New York Times, “A Drug
Scourge Creates Its Own Form of Orphan,” typifies the problematic ways
in which women who use illicit drugs are presented to the public, as well
as the biases found among workers in the helping professions.57 As with
earlier media coverage of the crack epidemic, the story discussed the drug’s
“highly sexualized” users and depicted the “children of methamphetamine”
as lost causes “with so many behavioral problems.” The article mentioned
not once, but twice, that some of the children had lice. The article’s sources
were harried social workers, a lawyer for a department of human services,
a pediatrician involved in a state program that was run in conjunction with
the Department of Justice, and other professionals with a stake in convincing the public of the gravity of the meth “scourge.” Not one parent was
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quoted, or, for that matter, anyone qualified to express an opinion about
the effects of prenatal exposure or who could speak directly to meth use
trends, as distinct from trends in child welfare system intervention. Sources
provided opinions that fell outside their areas of expertise, such as a pediatrician’s opinion that “the parents are basically worthless.” A state attorney
general told an audience of hundreds: “People always ask, what can they do
about meth? The most important thing you can do is become a foster parent, because we’re just seeing so many kids being taken from these homes.”
The article never questioned whether removing so many children from
their parents and their homes was justified.
The use of methamphetamine, cocaine, and other illicit drugs certainly
present a valid public health concern. But medical and scientific evidence
suggests that the harms associated with illicit drug use have been greatly
overstated. By contrast, not only are alcohol and tobacco more widely used
but also tobacco use and heavy alcohol use have known harmful consequences on fetal and child development.58 Yet, our harshest responses have
been reserved for those women who consume cocaine, heroin, and methamphetamine. Our responses to maternal drug use are simply not commensurate with the risks posed to the infant or child.
Pregnancy Loss
Estimates from the National Survey of Family Growth suggest there are
about 1 million fetal losses each year in the United States, most of which
occur before 20 weeks of gestation. When a pregnant woman uses illicit
drugs and her pregnancy results in a miscarriage or a stillbirth, people often automatically and incorrectly conclude that her drug use was the cause.
But there are many risk factors for fetal death. Even so, in many (and perhaps a majority) of cases of stillbirth and miscarriage, a cause cannot be determined. Though consuming some substances may increase the possibility of a pregnancy loss, the relationship is neither a causal one nor is it well
understood. Our understanding is hindered by the challenge of conducting
methodologically sound studies that take into account a wide range of risk
factors and the relationships that may exist among them.
In the United States, a miscarriage commonly refers to the spontaneous
abortion or loss of a pregnancy before the 20th week of pregnancy. When
a fetal death occurs after 20 weeks gestation, it is often referred to as a stillbirth. Pregnancy loss after 20 weeks is extremely rare. The risk of miscarriage and stillbirth is higher for women who are over 35 years old.59 The risk
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of stillbirth is also higher for black women and poor women, women who
had previously delivered by cesarean section, and women who have conditions such as diabetes and high blood pressure.60
Miscarriages are common occurrences. Perhaps as many as one-half of
all fertilized eggs are aborted spontaneously, before a woman even realizes
she is pregnant.61 About 15 percent of women who know they are pregnant
will miscarry, usually between the 7th and 12th weeks of pregnancy.62 Most
miscarriages occur when the baby has deadly genetic problems, which are
usually unrelated to the parents. In at least half of miscarriages that take
place during the first trimester, there are chromosomal abnormalities. A
smaller number of miscarriages are associated with maternal diseases and
conditions, such as hyperthyroidism, poorly controlled diabetes, obesity,
infections such as herpes simplex virus and chlamydia, and uterine defects
and anomalies.
Environmental exposure may affect the likelihood of miscarriage,
though difficulties in controlling for confounding factors and the absence
of information on exposure or the dose of the toxin make it difficult to
establish the nature of the relationship. The consumption of nicotine, alcohol, cocaine, caffeine, and other substances does seem to pose a dosedependent heightened risk of miscarriage. That is, the more of a particular
substance one consumes, the higher the risk of miscarriage.63
Stillbirths are far rarer than miscarriages but about 10 times more common than deaths due to Sudden Infant Death Syndrome (SIDS). According
to the National Center on Birth Defects and Developmental Disabilities
and the Centers for Disease Control and Prevention (CDC), each year in
the United States, around 24,000–26,000 babies are stillborn.64
As with miscarriage, it is important to distinguish between risk factors
and causes of stillbirth. Risk factors include characteristics like prior stillbirths, low socioeconomic status, race, maternal obesity, low education,
advanced maternal age, diabetes mellitus, smoking, and an “overdue” pregnancy.65 While these are associated with stillbirth, there is no known causal
pathway that leads to the death. For instance, being poor or black is associated with increasing risk of stillbirth and adverse pregnancy outcomes,
even after controlling for other factors. Researchers hypothesize that this
may be due to subtle, yet-to-be-identified differences or inadequate medical care.66
Known causes of stillbirth include congenital anomalies, infection and
asphyxia related to pre-eclampsia, placental abruption, umbilical cord accidents, Rh disease, and maternal and fetal trauma.67 About one in four
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stillbirths are due to fetal disorders.68 Another 25–30 percent are attributed to abnormalities of the placenta, umbilical cord, or fetal membranes.69
Around 1 in 10 stillbirths is related to maternal diseases or conditions such
as high blood pressure and diabetes.70
The important thing to note is that in a sizable proportion of miscarriages and stillbirths, no cause for the fetal death can be established. In
about one-half of the cases of miscarriage in clinically recognized pregnancies, and possibly more, and in somewhere between 40 percent and
two-thirds of all cases of stillbirth, no physical cause can be determined.71
Concluding that an adverse pregnancy outcome has been caused by a
woman’s use of an illicit drug is simply not possible in light of existing
medical evidence.
Early Childhood Outcomes
In the charged climate surrounding cocaine use, researchers who did not
find adverse prenatal cocaine exposure effects had difficulty getting their
research accepted at professional conferences.72 Eventually, however, a
body of research emerged demonstrating that poverty, environment, and
their correlates such as poor nutrition and tobacco use influence children’s development as much as or more than prenatal exposure to drugs.73
A team of researchers concluded in 1998 that children exposed to cocaine
in utero “are not hopelessly damaged and destined to become a burden to
society.”74 In contrast to the devastating impact predicted by sensationalist
media accounts, meta-analyses (i.e., studies of many other studies) found
small or no effects on physical growth, cognition, language skills, motor
skills, behavior, attention, affect, and neurophysiology.75 In 2001, Deborah
Frank and her colleagues published an article in the Journal of the American Medical Association in which they reviewed 74 studies of early childhood outcomes following prenatal cocaine exposure. After eliminating
those which were methodologically unsound, Frank et al. concluded that
although maternal cocaine use does add some risk, it does not automatically result in poor developmental outcomes. Many findings thought to be
specifically the result of cocaine exposure are correlated with prenatal exposure to legal substances (e.g., tobacco and alcohol) and the quality of the
child’s environment.76
The best available medical evidence indicates that the use of illicit drugs
and other substances is but one of many other factors that may affect pregnancy outcome and fetal and child outcomes. Recognizing this, scores of
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highly respected medical and public health organizations have voiced their
opposition to the arrests and prosecutions of pregnant women who use
illicit drugs, including the American Medical Association, the American
Society of Addiction Medicine, the American Public Health Association,
the American College of Physicians, the American College of Obstetricians
and Gynecologists, the American Academy of Pediatrics, the March of
Dimes, and the National Council on Alcoholism and Drug Dependence.
Neither being addicted nor being pregnant is a crime. Some law enforcement officials and prosecutors, operating under false assumptions
that a woman’s drug dependency is inevitably and irreversibly harming her
unborn child, have persisted in pursuing charges against pregnant women.
They define the problem as being one of a woman who uses drugs while
she is pregnant. The problem is more accurately defined as being one of
a woman becoming and remaining pregnant. If a woman who is already
addicted to drugs becomes pregnant, the only way she can be assured of
avoiding criminal charges is to get an abortion. In other words, it is a woman’s decision to continue her pregnancy that is being criminalized, more so
than the fact of her addiction and continued drug use.

Criminalizing the Pregnancies of Women Who Use Drugs
There are several hundred known cases from 1990 to 2006 in at least 40
states where pregnant women have been arrested for using drugs even when
infants were born healthy or there was no evidence that women’s drug use
caused harm to the infant; there were over a dozen known arrests reported
in 2006 and 2007 alone.77 Typically, women have been charged with felonies, including murder or manslaughter, child abuse or neglect, and drug
offenses. In 2003, Regina McKnight was found guilty in South Carolina of
homicide by child abuse. Although she had no criminal record, she was
sentenced to 20 years incarceration (with eight years suspended) because
her addiction to cocaine was presumed to have caused her pregnancy to
end in stillbirth.78 If Regina had obtained an illegal third-trimester abortion rather than continued her pregnancy, she would have faced only about
a two-year sentence.
In some cases, women have pleaded guilty or accepted plea bargains;
many have been sentenced to incarceration or were detained while awaiting trial. When the arrests and prosecutions of women are challenged, the
charges are virtually always found to be without legal basis or unconstitutional. With the exception of South Carolina (where an activist state
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supreme court with a bare majority twice rewrote state law to make the
word “child” in the state child abuse and homicide statutes include viable fetuses), every state has dismissed prosecutions or overturned convictions. Many charges and convictions of child abuse and neglect, drug
distribution, and manslaughter that are leveled against pregnant women
have been dropped on the grounds that the legislation was never written
with the intent that it be applied to the context of pregnancy.79 Nonetheless,
prosecutors continue to pursue charges against pregnant women. Defending women against these arrests and prosecutions continues to consume
valuable resources of time, money, and expertise that could much better be
spent providing direct support to women themselves.
Poor women of color have borne the brunt of criminal justice and other
state intrusions into their reproductive lives, and it is their pregnancies that
have been singled out for attention. Under the Fourteenth Amendment’s
equal protection clause, similarly situated persons will be treated similarly.
White, black, and Hispanic women have comparable rates of drug use and
substance dependence; the number in metropolitan areas who have used
an illicit drug in the past month is 8.6, 8.4, and 5.6 percent, respectively.80
Yet, despite the Fourteenth Amendment’s equal protection clause, a 1992
survey of arrests and prosecutions of pregnant women found overwhelming evidence of race discrimination. An analysis of more recent cases is still
under way; it suggests ongoing racial bias and an undeniable focus on lowincome women.81
South Carolina remains a notoriously punitive state when it comes to
its responses to pregnant women suspected of drug use. Until the Supreme
Court ruled the practice unconstitutional in 2001 in Ferguson, pregnant
women at the Charleston public hospital operated by the Medical University of South Carolina were secretly searched for evidence of drug use.
About 30 women who tested positive were reported to the police by the
nurse who oversaw the program and other health care workers. The hospital then helped to coordinate their arrests on charges of possession, drug
delivery, or child abuse.82 All but one of these women were black. The exception was a white woman who was identified by a nurse as someone who
“lived with her boyfriend who is a Negro.”83
Prosecutors also have singled out pregnant women, while ignoring
men’s exposures to substances that may affect fetal health. Men are nearly
twice as likely as women to be classified with substance dependence or
abuse.84 Practically no studies have examined the possibility of paternal
drug use affecting fetal health and pregnancy outcome, so it is not possible

110 “Innocent Preborn Victims”

to say whether men’s drug use has any effect.85 Some studies, however, have
found a correlation between men’s exposure to certain kinds of chemicals
(including pesticides, solvents used in paints, thinners, refineries, and the
manufacturing of rubber products) and an increased risk of miscarriage
and fetal defects.86
In addition to equal protection concerns, a wide range of other arguments can be leveled against efforts to criminalize women’s pregnancies,
but in this discussion I focus on three of the most basic: (1) the arrests and
charges are based on flawed logic and faulty assumptions about maternal
drug use and its effects; (2) criminalization is an ineffective and counterproductive means of promoting healthy pregnancies and birth outcomes;
and (3) such measures open the door to a broad range of intrusions into
pregnant women’s rights to privacy and bodily integrity.
If a child is born prematurely or has a low birthweight or if a woman
miscarries or delivers a stillborn baby, some hospital staff, medical examiners, and other state officials blame the women’s actions for the outcome,
especially if that woman has used any amount of an illicit drug, used too
much alcohol, or in some way, through her race, class, or personality, offended the staff or officials. Some health care providers also see drug testing as part of defensive medicine. That is, if something has gone wrong
with the birth and the staff fear that they may be sued, a positive drug test
result provides them with a powerful defense, regardless of whether the
harm was caused by the drug use.
The following conventional wisdom makes some sense: “Shooting a
pregnant woman in the stomach is likely to harm the woman and her fetus.
Therefore, a man who deliberately shoots his pregnant girlfriend has made
a decision to harm the woman and her fetus, and he should be held accountable for his actions.” Prosecutors and members of the public tend to
adopt similar logic when faced with a pregnant woman who uses illicit and
potentially harmful drugs, along the lines of: “Everybody knows that using
drugs damages the fetus. Therefore, a woman who chooses to continue to
use drugs (or chooses not to get off drugs) while she is pregnant has made
a decision to harm her fetus, and she should be held accountable for her
actions.”
As noted, I am strongly opposed to treating a fetus as an independent
entity, separate from a mother. Setting that aside for the moment, the logic
that makes sense when applied to a man who deliberately shoots his girlfriend is problematic when extended to a pregnant woman who uses illicit
drugs (or any other substance, for that matter).
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First, one can infer a causal relationship between shooting someone in
the stomach and the harm that results. As noted previously, however, the
relationship between using a substance and fetal or infant health is much
less straightforward. While a correlation may exist between the use of
some substances (and, as discussed above, some medical conditions) and a
higher risk of pregnancy loss, a causal relationship has not been unequivocally established in the medical literature. Most pregnant women who use
substances such as cocaine, methamphetamine, nicotine, caffeine, or alcohol will give birth to healthy babies. And most pregnancy losses and other
negative birth outcomes cannot be traced solely—or even mainly—to the
use of an illicit substance, especially when that use is accompanied by other
risk factors such as violence, heavy alcohol consumption, cigarette smoking, age, poverty, and so forth.
Second, the nature of addiction and dependency is such that not every
person who uses a substance “chooses” or “intends” to continue to use it or
can even be said to be indifferent to its consequences. Prolonged drug use
can cause dramatic changes in brain function, making it very difficult for
people to overcome drug dependence on their own without treatment.87
The National Institute on Drug Abuse (which at the time of this writing is
considering a name change to “The National Institute of Diseases of Addiction”) defines addiction as “a chronic, relapsing brain disease that is
characterized by compulsive drug seeking and use, despite harmful consequences.” The American Psychiatric Association’s Diagnostic and Statistical
Manual of Mental Disorders (DSM-IV) recognizes that an “inability to control drug use” is often a key feature of chemical dependency.88
Women’s attempts to cease using drugs completely during pregnancy
are common.89 Indeed, pregnancy and motherhood have been identified as
catalysts for change among women who use drugs.90 While many can and
do stop or reduce their consumption and tolerance of potentially harmful
substances while they are pregnant, permanent abstinence is no more attainable for many pregnant women than it is for other people. Wanting or
intending to stop is an important part of recovery, but it is rarely sufficient.
The physical, behavioral, and social aspects of dependence are such that
many women will not succeed in their attempts to completely abstain from
using a drug during pregnancy.
Moreover, in the absence of effective and comprehensive treatment on
demand, it is unfair to punish women for not obtaining drug treatment.
Many pregnant women do not enter drug treatment because they cannot
afford to, there are no spaces available, or the program does not provide
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childcare. A 1993 study of 294 drug treatment programs in five major cities showed that while most programs accepted pregnant women on some
basis, the method of payment accepted and the availability of child care
significantly limited access.91 Only 55 percent of residential detoxification
programs accepted pregnant women on Medicaid or for free. Only one
in five programs accepted pregnant women and provided child care, even
though past research has found that lack of child care precludes addicted
women’s participation in treatment.92 Indeed, even those programs touted
as allowing women to bring their children typically limit the number and
ages of the children. This means that many women will have to split up
their family in order to get help. A survey conducted in 2008 found that
only 19 states have created drug treatment programs specifically for pregnant women, and only 7 states give pregnant women priority access to
state-funded drug treatment programs.93 Even in these states, however, the
demand may exceed the number of available spaces in treatment programs.
And while there is strong evidence that treatment for addiction is at least as
effective as treatment for other chronic, relapsing conditions like asthma,
diabetes, and hypertension, treatment often fails patients.94 As a result, it is
inappropriate to assume that simply entering treatment will be sufficient to
“cure” a woman of her dependency on drugs.
Abortion, like drug treatment, is frequently considered among pregnant
women who use illicit drugs, but less frequently obtained. Two-thirds of the
women in one study who reported using cocaine during their pregnancies
(and nearly as many of those who smoked cigarettes, but did not report using cocaine) considered having an abortion.95 Some women either do not realize they are pregnant or delay making a decision until a stage in which a
legal abortion is no longer possible; others lack financial means or may have
religious reasons or a partner’s desires that factor into their decision.96
The second argument I make against criminalizing the pregnancies of
women who use drugs is that it is a deeply misguided response to a public
health problem. Police officers, prosecutors, and judges (as well as the social
workers and hospital staff who often report women to law enforcement)
may claim that prosecution and other measures are necessary to safeguard
the health of the fetuses. They may use prosecution (or the threat of prosecution) to force women into drug treatment or to deter other women from
using drugs. In some cases, women have been incarcerated not because of
the offense they committed but because they were pregnant.
Simmone Ikerd, who was addicted to drugs, had been convicted in New
Jersey for welfare fraud. When she was eight weeks pregnant, she violated
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the conditions of her probation. The judge sentenced her to a three-year
prison term to be served at a facility that could treat her pregnancy and
drug dependency, saying, “Not because we want to punish her, but because
we want to save the baby. I don’t want her using drugs. The only way I
can do it is by putting her in jail.”97 After Simmone gave birth, she was released from prison. An appellate court later overturned her sentence for
the probation violation on the grounds that it was imposed because she
was a pregnant addict, it bore no relationship to her initial offense, and it
was excessively punitive.98
Just as punishing a woman because she is pregnant is misguided and
wrong, so is arresting a woman after she gives birth. If the intent is to protect fetuses, punitive surveillance and reporting strategies are more likely to
have either no effect or an adverse effect on the problem of maternal drug
use and dependence. On a strictly pragmatic level, arresting a woman after
she gives birth will not have a retroactive impact on her pregnancy. By the
time a pregnant woman has delivered a stillbirth or a baby is born testing
positive for an illicit substance, valuable opportunities have been missed to
provide a woman with support and access to good-quality health care, including drug treatment. As for any possible general deterrent effect caused
by fear of prosecution and imprisonment, the nature of drug dependency
(and the corresponding lack of effective drug treatment on demand) makes
it more likely that a woman will avoid seeking medical care and drug treatment for fear of being reported, judged, prosecuted, and punished than
that she will be deterred from using drugs.
Prosecutors, hospital and child protection workers, and concerned citizens alike frequently allude to a mythical figure: the hardened, uncaring
pregnant addict with several children (who are all in state custody) who
won’t get treatment unless she is forced to do so. But it is not clear that such
women exist, or if they do, that they comprise more than a tiny fraction of
all the women who use or are addicted to illicit drugs.99 Even so, energy
spent condemning these women might be better invested in considering
what role having one or more children taken away may play in women’s
drug dependency and view of future pregnancies and motherhood.
“Protecting the fetus” by incarcerating pregnant women wrongly assumes
that jails and prisons consistently offer high-quality prenatal care programs,
nutritional diets, and reproductive health care. As I document in chapter 6,
this is very often not the case. Punitive approaches are simply no substitute
for providing support, treatment, and services to women whose substance
use, nutrition, and other aspects of their lives pose a threat to their health.
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A third criticism leveled against mobilizing the criminal justice system
to address a concern about drug use and pregnancy is that it creates a precedent for the supervision and punishment of pregnant women with regard
to all aspects of their lives. Cases involving the arrest of pregnant women
who use alcohol or who have refused a cesarean section demonstrate that
this broader application of precedent is not only possible but already real.
In Maryland, two women were convicted of reckless endangerment and
sentenced to several years in prison for alleged cocaine use during pregnancy; three other women faced similar charges.100 The Maryland Court
of Appeals ruled that prosecution of such cases might open the way for
pregnant women to be prosecuted for any number of injury-prone activities that might endanger the well-being of an unborn child, such as driving
without a seatbelt, skiing, or horseback riding.
This ruling, like others before it, is a strong and important recognition
of the larger issues of pregnant women’s civil and human rights beyond
the issue of drug use and addiction. Court decisions overwhelmingly reject the expansion of criminal law as a tool for policing pregnant women.
While it is still true that, as of this writing, no state legislature has passed
a law explicitly criminalizing pregnancy for drug users, many other kinds
of laws and policies are being used to police and punish drug-using pregnant women. We have been sliding down the proverbial “slippery slope” for
quite some time.
As mentioned earlier, hospital workers (including medical staff and social workers) and child welfare workers who are potentially best situated
to provide important care and services to drug-dependent women are often the very ones who contact law enforcement authorities.101 In 2003, the
Child Abuse Prevention and Treatment Act (CAPTA) was amended to
require health care providers involved in the delivery and care of infants
to report to child protective agencies infants “affected” by illegal substance
use. A state’s receipt of federal child abuse funds depends on its compliance
with the reporting provision. The law excluded from the reporting requirement those cases involving fetal alcohol effect or fetal alcohol syndrome
which has well-documented indications and damaging effects. The act also
failed to clearly define what is meant by “drug affected,” leaving states to
decide for themselves the criteria health care providers will use to identify
infants to be reported to child protective services.
In some cases, a mother’s positive drug test result may be treated as
prima facie evidence of child abuse, without consideration of whether the
child has been harmed or whether the woman is actually drug dependent.102
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Neither CAPTA nor any of the civil state laws that predated it mandate
universal drug testing. In other words, who gets tested and identified as a
drug user, and thus who gets reported, is highly discretionary. Moreover,
while neither CAPTA-inspired reporting laws nor the ones that predated
CAPTA mandate that the information be turned over to the police, these
laws typically do not prohibit it. The result has been that many women who
used illicit drugs while they were pregnant are being reported to the police
and are being arrested, detained, and prosecuted rather than receiving the
services and care they need.
Pregnant women who do not use illicit drugs also find themselves being
dragged down the slippery slope of state intervention. Women have become
entangled in the court system not only for using drugs while pregnant but
also for not obeying a doctor’s or hospital administrator’s orders.103 In June
1987, Angela Carder’s rare and fatal form of cancer came out of remission
when she was 25 weeks pregnant. Angela’s doctors told her that her condition was terminal. Angela, her husband and other family members, and
her doctors decided to prolong her life as long as possible, at least until
her 28th week of pregnancy, when it would be more likely that her fetus
would survive if intervention was necessary. Despite Angela’s wishes and
the opinion of her doctors, the hospital’s administrators (who were also its
liability risk managers) obtained a court order for a cesarean. A few hours
after the surgery, the fetus died. In 1990, a federal appeals court ruled that
the judge was wrong to have given the hospital permission to perform the
cesarean; Angela had the right to make health care decisions for herself
and her fetus.104 Unfortunately, it was too late for Angela. She died two days
after the coerced surgery, with the cesarean listed as a contributing factor
to her death.
More recently, in 1996, Laura Pemberton could not find a doctor in Florida who would permit her to attempt a vaginal birth after cesarean (VBAC)
because of her vertical incision.105 Doctors estimated she had a “substantial”
and “unacceptably high” (i.e., 4 to 6 percent) risk of experiencing a uterine
rupture, which might, in turn, cause the death of her baby.106 Laura decided
to give birth at home. During labor, she became dehydrated, so she went to
the hospital to restore her fluids. The doctor, however, refused to give her
an IV unless she agreed to have a cesarean. Laura and her husband surreptitiously left the hospital and went home, where Laura resumed labor. The
sheriff and state attorney showed up at her home. They got a court order,
and Laura was transported by ambulance to the hospital against her will,
where she was forced to have a cesarean.

116 “Innocent Preborn Victims”

Laura subsequently brought a section 1983 civil rights action against
state officials in federal court. The court, however, ruled that “whatever the
scope of Ms. Pemberton’s personal constitutional rights in this situation,
they clearly did not outweigh the interests of the State of Florida in preserving the life of the unborn child.” In his ruling, the judge dismissed as
“bravado” Laura’s confidence that she could have and would have delivered
her son vaginally without harming him in any way.”107 Since 1996, Laura
has had four successful vaginal births, unassisted.108
Singling out pregnant women and mothers for prosecution, court orders through family courts and drug treatment courts, and civil commitments contributes to a climate in which pregnant women are increasingly
seen as adversaries of the fetuses they carry rather than people who have
a stake in a healthy pregnancy and a positive outcome. There is no question that some women’s drug use has become so chaotic and out of control that it may affect their parenting ability. No one is suggesting that such
situations be ignored. Too often, however, unfitness to parent is based on a
single, unconfirmed positive drug test rather than a thoughtful evaluation
of whether drug use or any other factor has rendered someone incapable
of parenting. As we should have learned from the crack panic, the distrust
that stigma and prejudice engender among drug-using women may pose
greater dangers to maternal and fetal health than the use of an illicit drug
itself. Reporting pregnant women to child protection agencies and the police can be expected to have a chilling effect on physicians’ relationships
with their patients; no doubt, many pregnant women will be discouraged
from seeking prenatal care or drug treatment, understandably afraid of being reported to authorities. Moreover, some health care providers will be
discouraged from asking about drug use for fear they will have to turn patients over to punitive state authorities who have the resources to punish
and separate families, but not to treat and support them.
Reporting requirements aside, women’s fears of being judged by those
who are assigned with helping them are not without foundation. Survey results suggest a sizable proportion of hospital medical staff and social workers already support defining illicit drug use as “child abuse” and coercive
approaches to addressing a woman’s drug use (e.g., incarceration, threatening women with loss of custody of their children to “encourage” them to
complete drug treatment).109
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Bystanders to Their Own Bodies
Portrayals of drug-dependent women often emphasize these women’s
(sometimes significant) personal failings while giving short shrift to other
aspects of their lives, including past attempts to get help. Readers may recall the 2004 case of Melissa Rowland. Early media accounts cast Melissa
Rowland as a vain, self-centered woman who had refused a cesarean section because she didn’t want the scars.110 She was charged with murder on
the grounds that her refusal to have an immediate cesarean constituted
“depraved indifference to human life.”111
Melissa’s reality was quite different. First, Melissa already had abdominal scars because she had delivered by cesarean in the past (which in itself
increased her risk of a stillbirth). And media accounts were slow to point
out that Melissa did agree later to having a cesarean in another hospital,
where she gave birth to a stillborn boy and a liveborn girl who tested positive for cocaine. Much mainstream news coverage at the time ignored or
downplayed the fact that Melissa was a deeply troubled woman with a history that included estrangement from her family, periodic homelessness,
past suicide attempts, previous hospitalization in a mental hospital at the
age of 12, and giving birth to twins at age 14.112
Much as we saw during the earlier negative eugenics campaigns, women
like Melissa Rowland, Theresa Hernandez, Regina McKnight, and countless others are used to symbolize the women whose substance use, mental
illness, poverty, troubled backgrounds, and race and ethnicity render them
unsuitable for reproduction. With the possible exception of serial pedophiles, there are few groups more stigmatized and less likely to gain our
support and protection (much less our compassion) than a poor pregnant
woman of color who uses illegal drugs. By contrast, Laci Peterson symbolizes the ideal pregnant woman: one who is “white, suburban, middle class,
married, not too young nor too old, pregnant at the right time and for the
right reasons.”113
The ways in which cases of fetal homicide and maternal drug use are presented to the public communicate volumes about whose pregnancies—and
whose lives and whose deaths—deserve official compassion or condemnation.114 Legislators and advocates tell us not only who “counts” as a victim
but also what sort of protection is called for. In this way, they selectively use
victims to legitimate their power to implement “protective” policies.115
That “fetal protection” measures and other attempts to recognize socalled fetal personhood continue to have traction with the public isn’t
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surprising. People are genuinely and understandably pained by the tragedy
of stillbirth and miscarriage, the violent end, or other negative result of a
wanted pregnancy. They are sincerely and justifiably interested in ensuring that pregnancies yield healthy outcomes. Personally, I am comfortable
recognizing that a fetus is a baby is a person in the eyes of some pregnant
woman (e.g., those who want to be pregnant) without finding it necessary
for a fetus to be recognized as a baby or a person in the eyes of the law.116
But, as we have seen with “safe haven” legislation that is purportedly
designed to address neonaticide and infant abandonment, lawmakers and
prosecutors manipulate public sentiment to their own ends. Concern for
the living, already-born woman who uses drugs or who is being beaten
by her husband or ex-boyfriend is too often overshadowed (and even discounted) by concern for the “preborn child.” It wasn’t Chelsea Brooks’s life
and death that inspired the fetal homicide bill but, rather, the fact of her
pregnancy. Our concern for violence against pregnant women and maternal drug use emanates from women’s position as the bearers of fetuses, not
as people who are being beaten or struggling with addiction.
The message is clear. There are two types of pregnant women: the invisible, innocent, self-sacrificing vessel who carried the preborn victim of
violence, and the indifferent, irresponsible, selfish drug-using woman who
persisted in incubating a fetus. Both types of pregnant women are reduced
to “fetal containers” whose lives and rights are rendered secondary to the
interests of the “real” victim: the unborn child.117 The distorted representations of who is sympathetic or blameworthy, who is the offender and who
is the victim, make it hard for us to recognize how punishing these policies
are for all women.
Whatever forms it takes, fetal protectionism ultimately results in women
being treated as “bystanders to their own bodies.”118 The harms posed by institutionalizing coercive forms of state power simply do not outweigh any
claimed benefits to holding women criminally culpable for a healthy pregnancy and birth outcome.119 Arresting pregnant women for their drug or
alcohol use reflects a belief “that being addicted to drugs or having another
health problem is no different from a man shooting his pregnant girlfriend
in the head.”120 Fetus-centered homicide laws and other attempts to recognize fetal rights and fetal protectionism create a legal foundation for policing pregnancy and punishing some women who carry their pregnancies to
term. In the end, it seems far better, as one legal commentator observed,
“that some tragic private wrongs transpire than that state-imposed coercion of pregnant women become part of our legal landscape.”121

6
“Liars and Whiners”
Incarcerated Women’s Right
to Reproductive Health

During a natural gentle birth, a woman feels and senses the power
of the birth and uses this energy to transform every part of her own
being. A gentle birth is not rushed. The baby emerges at its own
pace and in its own time, received into the hands of those who love
and recognize it for the divine gift that it is.
—Barbara Harper, R.N., author of Gentle Birth Choices, 2005
My feet were still shackled together, and I couldn’t get my legs apart.
—”Maria Jones,” a pregnant Cook County (Ill.) jail
inmate, describing her birthing experience, 19981

Conditions in prisons, jails, and detention centers mirror the
failure of social policies in the free world. Some of the most socially vulnerable and marginalized members of society are held behind bars, completely
dependent on the institution to provide them with the basic necessities for
life. If, to borrow from Dostoevsky, the degree of civilization in a society
can be judged by the health care provided in its prisons, then the civilization of U.S. society has a long way to go, indeed.
Take, for instance, California, the second largest correctional system in
the country. California’s corrections system holds 1 in 10 of all the women
incarcerated in the United States. In 2005, California spent $1.1 billion on
health care for 164,000 male and female inmates, twice as much as it had
seven years earlier.2 Yet the quality of care remained so poor, with an inmate dying of medical incompetence or neglect, on average, once a week,
that a receiver was appointed to improve the prison health care programs.3
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California is hardly unique in the challenges it faces. Prison health care
is located at the nexus of two enormous challenges facing U.S. society:
the overall poor health of many low-income racial and ethnic minority
women and men, and the massive scale of the correctional system. The
U.S. Department of Health and Human Services’ Agency for Healthcare
Research and Quality tracks the nation’s progress in improving quality
and access to health care and in reducing health care disparities. As their
2005 report reveals, deficiencies in care are striking, particularly among
racial and ethnic minority women.4 Black women have higher death rates
than other women due to heart disease, cancer, and stroke; their life expectancy is almost five years less than that of white women’s.5 Hispanic
women receive poorer quality care than non-Hispanic white women for
60 percent of measures of health care, and they report poorer access to
services on nearly 90 percent of all measures.6 Chronic liver disease is
one of the 10 leading causes of American Indian or Alaska Native females,
though not for other racial groups; Hispanic women are more likely than
other women to die from conditions that originated while they were
pregnant.7 Compared with high-income women, poor women are more
likely to report fair or poor overall health and more likely to report being obese and having anxiety, depression, arthritis, asthma, diabetes, and
high blood pressure. They also have lower rates of mammography and
Pap tests.8
The unequal distribution of health in the United States is only part of
the problem. There is also the matter of the immense scale and scope of the
U.S. criminal justice system in general, and the correctional enterprise in
particular, both of which ensnare disproportionate numbers of poor and
racial and ethnic minority men and women. In 2006, the federal budget
outlays for the administration of justice were $41 billion, including $6.1 billion for federal corrections.9 By contrast, only $16.5 billion was allocated to
social services and $39.7 billion to elementary, secondary, and vocational
education.10 Spending on corrections continues to outpace the growth in
the correctional population. Between 1994 and 2004, local, state, and federal correctional expenditures increased by 78 percent.11 During these same
years, the number of people incarcerated in prisons or jails or on probation
or parole increased 36 percent.12
Today, roughly 7 million men and women are detained, incarcerated,
on probation or parole, or otherwise under the supervision of the criminal
justice system.13 Incarceration rates among women continue to rise, especially among women of color.14 Women now comprise approximately seven
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percent of all inmates.15 Black women are more than twice as likely as Hispanic women and over three times more likely than white women to be in
prison.16
Overall, around 111,000 women were incarcerated in over 170 state correctional facilities and 15 women-only federal prisons in 2006, compared
with 93,000 in 2000.17 Another 98,500 women or so are held in jails.18 Most
women are incarcerated for nonviolent crimes.19 The majority—around 85
percent—are of childbearing age: that is, between 18 and 44 years old.20
The history of the medical care and treatment of incarcerated
women is long—and abysmal. It traces at least as far back as the early
nineteenth century when women were housed in unsanitary, cramped
quarters, and their keepers used women’s presumed sexual immorality to justify neglect and sexual abuse.21 Today, many correctional personnel competently provide services to incarcerated women and girls.
But many prisons and jails still have systems of health care that assume
the norm of a more violent male prison population, and which reflect
and reinforce damaging sexist stereotypes about women who are behind bars.22 And while correctional staff ’s sexual abuse and misconduct
directed against incarcerated women may be less common than in the
early penitentiaries, these crimes continue to be committed in facilities
throughout the country.

Correctional Health Care
Florida’s secure facilities provide many examples where women have suffered the consequences of substandard health care. In a Hillborough County
facility, a pregnant inmate complained of back pain for 12 hours and asked
to go to the hospital but was given Tylenol instead. Her premature baby
died before medical personnel could get her to the hospital.23 Correctional
staff denied a Palm Beach County Jail pregnant inmate who was experiencing vaginal bleeding permission to go to the medical clinic because she had
not previously put her name on a list. She deliberately slammed her thumb
in a door so that she could see a doctor immediately.24 A Broward County
inmate nearly died from a tubal pregnancy misdiagnosed by medical personnel as constipation and pelvic inflammation.25
Women in other states do not necessarily fare any better. In 2002, some
33 plaintiffs filed a class action civil suit on behalf of the women prisoners
at Tutwiler Prison in Alabama. The suit claimed that state officials and
the for-profit medical care provider “delay or deny adequate treatment
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for serious medical, dental and mental health conditions, and willfully
ignore warning signs of serious illness in anticipation that the women
will be released from prison before they die.”26 For example, a 39-year-old
woman began bleeding heavily and experienced severe cramping after
her uterus prolapsed into her vagina. She started asking for help for the
bleeding in June, but to no avail. She bled every day from August to September and eventually became anemic. Another prisoner had surgery for
breast cancer. The sentencing judge assured her she would receive chemotherapy while incarcerated, but 18 months passed without her receiving treatment.
Inferior medical care contributed to the deaths of at least three women
incarcerated at Tutwiler in 2004.27 A few months before a lupus patient
died of a brain hemorrhage, the primary doctor at Tutwiler had cancelled
tests recommended by an outside cardiologist. Another patient’s high cholesterol was never treated. A third inmate hanged herself after five days on
suicide watch, without any record that she had been seen by a mental health
professional during that time. The following year, three more Tutwiler inmates died in a two-month period.28
Indifference to prisoners’ medical needs is not a new development.
Up until the 1970s, it defined much correctional policy. The courts took
a “hands off ” approach to prisons and prisoners and refused to intervene.
Eventually, the civil rights, prisoner rights, and women’s movements of the
1960s and 1970s demanded recognition of basic human rights and led to a
greater concern for the quality of medical care being provided to inmates.
Today, courts recognize the Eighth Amendment rights of prisoners to obtain at least a modicum of medical care. But as the 1980 ruling in Brown
v. Beck states, prisoners are not entitled to care that is “perfect, the best
obtainable, or even very good.”29 In prisons across the United States, negligent medical care is common, but unless it can be demonstrated to be
the result of “deliberate indifference to a serious medical need,” it is not
unconstitutional.30
The poor quality of incarcerated women’s medical care to some extent
reflects the lower quality of care provided to all prisoners, regardless of
their gender. Poor and even unconstitutional medical care often continues
undetected or unchecked. Many prisons are in rural areas and are isolated
from population centers, prisoners’ families and friends, and communities
of activists and advocates who might be expected to take an interest in institutional conditions.31 Prison officials may cover up abuses in their facilities by failing to document problems or by falsifying records.32
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For example, the primary care doctor at Tutwiler, Dr. Samuel Englehardt, performed the death review of one of the women who died under
his care. Not surprisingly, he concluded there were no problems with the
health care the woman received.33 Prison medical personnel are rarely held
liable if they “fail to obtain and review a thorough medical history . . . misdiagnose and wrongfully prescribe treatment to a patient whom they have
not examined personally, or if they disclose private or confidential details
of a patient’s medical condition to unauthorized persons.”34 Unless human
rights investigators, advocates, or the media gain access to the prison, the
conditions go undocumented and unaddressed.35
Even when poor conditions or appalling practices do become public,
public outrage is rarely forthcoming. Many people subscribe to the “principle of less eligibility.” Until every law-abiding citizen in the free world has
health care, the reasoning goes, inmates should not expect it and, arguably,
do not deserve it. The widespread public antipathy is part of what allows
the maltreatment and abuse to continue.
Medical care also suffers when the providers are overextended and lack
the resources to do their jobs. Many dedicated correctional health care providers become frustrated and outraged by the system within which they are
expected to operate. Often, they play important roles in calling attention
to the abuses taking place within a facility. But even committed personnel
are frequently unable to secure what they need to provide adequate medical care. Dr. Valda Chijide, for example, resigned from her position as HIV
doctor at Limestone Prison (AL) after repeatedly complaining to Prison
Health Services about inadequate support and staffing. The month she resigned, the court monitor described a rat-infested HIV unit where broken
windows were covered with tattered plastic sheeting.36
The growing trend toward privatizing prison health care by contracting out medical services to for-profit health care companies such as Prison
Health Services has contributed to a lack of accountability.37 By 2005,
Prison Health, the largest for-profit provider of inmate medical care, had
amassed 86 contracts in 28 states and cared for 237,000 inmates, or about
10 percent of the incarcerated population.38 Prison Health’s performance
has generated much criticism and many lawsuits. The company has had
to pay out millions of dollars in fines and settlements.39 Oversight of the
contracts appears to be spotty at best. In Alabama, the state official charged
with making sure that Prison Health lives up to its contract, Associate
Commissioner of the Alabama Corrections Department Ruth Naglich, was
previously the vice president for sales and marketing at Prison Health.40
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Reproductive Health Care
Every year, about 3,000 men and women prison inmates die, usually due to
an illness.41 Inside and outside of prisons and jails, heart disease and cancer are leading causes of death for both men and women, accounting for
27.3 and 23.3 percent of all deaths among prisoners.42 Women prisoners are
most likely to develop lung cancer, followed by breast cancer and ovarian
cancer.43 Breast, cervical, ovarian, and uterine cancer account for approximately one-quarter of all female cancer deaths among inmates.44 Attention
to the quality of reproductive health care in women’s prisons, however,
tends to focus narrowly on either HIV or pregnancy.45
Obstetric and gynecologic health is important for all female prisoners, not just those who are pregnant or infected with HIV. As discussed in
chapter 3, it should include policies that provide access to abortion for incarcerated women who seek the procedures. Comprehensive reproductive
health care includes breast exams, prenatal care, and measures designed
to prevent, identify, and treat gynecologic cancers. Most U.S. correctional
systems provided some level of female-specific health care.46 For instance,
of the 44 U.S. jurisdictions that responded to a 1999 national survey, 42
provided prenatal and postpartum services, and 44 provided mammography. The quality of the care provided is another matter. Prior research
and complaints filed as part of lawsuits provide evidence that the quality
of reproductive health care available to incarcerated women is lower than
that available to the public and to incarcerated men, and falls well short of
professional standards of care.
Pregnancy
Reproductive rights encompass the right to conditions that promote a
safe and health pregnancy, as well as the right to give birth without fear
of death, serious illness, or injury.47 Between 5 and 10 percent of all incarcerated women are pregnant.48 Most are pregnant at intake; others become
pregnant during their incarceration, often by sexual contact with a correctional officer (a subject discussed below). About 2,000 women give birth
while incarcerated every year.49
Fewer than one-fifth of federal and state departments of corrections
place pregnant women in noninstitutional settings.50 In some facilities,
women are not permitted to breastfeed their newborns and may only have
one to three days before their infant is turned over to a family member or
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the foster care system.51 Other facilities offer programs where a woman and
her infant remain together during her sentence (see chapter 7).
Findings regarding how incarceration affects pregnancy outcomes are
mixed.52 Some studies have found that incarceration is associated with
lower birthweight and increased likelihood of maternal complications, perhaps due in part to the poor quality of the prenatal care received.53 Other
studies have found that being incarcerated may have a protective effect for
some pregnant women and may result in higher birthweight babies and
a lower likelihood of premature delivery.54 It appears that some pregnant
women have better access to shelter and prenatal care (and more support
for abstaining from alcohol, cigarettes, and other drugs) when they are incarcerated. This seems to speak more to the low level of medical care available to many poor women in the free world, however, than to the overall
high quality of care available in correctional facilities.
Prenatal care is supposed to promote the health of the pregnant woman
and her fetus. Ideally, it will permit the prevention, early detection, and
treatment of problems that may lead to a woman dying or miscarrying, or
an infant being born with birth defects, low birthweight, or other preventable problems. The American College of Obstetricians and Gynecologists
(ACOG) advises women to begin seeing their health care provider during
their first trimester and to schedule more frequent visits as the pregnancy
progresses.55 Prenatal care is particularly important for incarcerated pregnant women because many of them have what would be considered “highrisk” pregnancies which are complicated by drug and alcohol abuse and
sexually transmitted infections, including HIV and hepatitis B.56 Many also
have histories of abuse and poor social support networks which place them
at greater risk for pregnancy-related complications.
Although the treatment of pregnant prisoners receives more attention
than any other medical conditions incarcerated women face, the quality of
care before, during, and after delivery still leaves much to be desired. Many
women prisoners report that they receive little to no education about prenatal care and nutrition, do not receive regular pelvic exams or sonagrams,
and cannot alter their diets to suit their changing caloric needs. Many prisons do not routinely serve fruit because of concerns that inmates will make
alcohol out of it. Vegetables may be habitually overcooked, thus reducing
their nutritional value. A sample menu at the Central California Women’s
Facility included “pancakes with maple syrup for breakfast, bologna and
American cheese sandwiches with chips and a sugar cookie for lunch, and
corn dogs, potatoes, and Jell-o for dinner.”57 Pregnant women wanting to
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supplement their diets often must buy food from the commissary at prices
completely disproportionate to the wages they earn.58 Women may be expected to finish eating in less than 15 minutes and can be penalized for taking food out of the cafeteria to eat later.
To be sure, prenatal care in correctional facilities is not universally poor,
and many pregnant women who are incarcerated receive compassionate
treatment. In Washington state, the Birth Attendants Prison Doula project
provides physical, emotional, and educational support to some incarcerated pregnant and postpartum women. In Arizona, “Boo,” a pregnant jail
inmate reports, “They’re real good people to me . . . I get taken care of in
here very well. They give us three pregnancy bags a day which contain two
cartons of milk, two orange juices, and two fruits, and you get three pills
three times a day during breakfast, lunch, and dinner.”59
While humane and competent treatment is possible in prisons, in reality, the quality of medical care provided to pregnant women too often falls
woefully short. Pregnant prisoners may endure degrading delivery experiences. A doctor ruptured pregnant inmate Samantha Luther’s amniotic sac
and then ordered her to shuffle the hallway of the local hospital for several
hours wearing ankle shackles that provided only 18 inches of clearance.
Her ankles were rubbed raw and she described the experience as “humiliating.”60 Sometimes the treatment reaches dangerous levels. Ajadyan Venny
was nearly six months pregnant when she was booked into an Albany (NY)
jail. Nine days later, she awoke with excruciating cramps. The nursing supervisor found Aja sitting on the toilet, crying, with blood everywhere. The
nurse incorrectly assumed that Ajadyan had miscarried. Later, correctional
officers looked in the toilet and found the infant, still in his placental sac.
The nurse confirmed there was a faint heartbeat but did not try to restore
the baby’s breathing in the 15 minutes before ambulance workers arrived.
The infant died after three days on a ventilator. Each of the three Prison
Health nurses was placed on a year’s probation and fined $500.61
In recent years, the practice of shackling pregnant women during transport and delivery has drawn the attention of organizations such as Amnesty
International, with growing pressure to ban the practice. Leg irons or waist
shackles that are fastened to the bed severely limit a woman’s ability to move.62
Moving during labor helps the labor progress and alleviates some of a woman’s discomfort. A woman in labor also needs to shift positions for treatment.
If complications like hemorrhage arise during delivery, a woman may need to
be moved quickly to another setting; shackles can delay the move and create
a hazardous situation for the mother and baby. A pregnant inmate, “Maria
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Jones,” was shackled to the bed even though she had no history of escaping or violence. The doctor determined that the baby’s arrival was imminent
and started to prepare the bed for delivery. “Because I was shackled to the
bed, they couldn’t remove the lower part of the bed for the delivery, and they
couldn’t put my feet in the stirrups. My feet were still shackled together, and I
couldn’t get my legs apart,” Maria recalled. “The doctor called for the officer,
but the officer had gone down the hall. No one else could unlock the shackles, and my baby was coming but I couldn’t open my legs.”63
In 2006, Amnesty International found that at least 38 states and the
Federal Bureau of Prisons permit the use of restraints such as belly chains,
shackles, handcuffs, or nylon “soft restraints” on women in their third trimester.64 All but nine states and the District of Columbia permit the use of
restraints during transport to the hospital. Once at the hospital, women may
be shackled to their beds or restrained with flexible nylon soft restraints.
Twenty-three states and the federal system permit restraints during labor.
Only five states and the District of Columbia stipulate that no restraints
are to be used on inmates during labor and birth.65 Security concerns do
not justify shackling, since correctional personnel accompany the women
prisoners to the hospital. Further, most pregnant women are incarcerated
for nonviolent offenses and pose no flight risk. As Dawn Davison, warden
for the California Institution for Women in Chino, points out, “There is no
woman in the throes of labor who is going to jump up and try to escape.”66
Gynecologic Cancer and HPV
In general, ensuring women’s babies are born healthy seems to be a greater
priority for correctional staff and administrators than ensuring the health
of the incarcerated women themselves. Gynecologic and reproductive
health is a concern for all women, not just those who are pregnant, as all
women are vulnerable to cervical cancer and other gynecologic cancers.
Gynecologic cancers are those affecting the female reproductive organs,
such as the ovaries, cervix, and uterus. Each year, about 72,000 women in
the United States are diagnosed with a gynecologic cancer; about 27,000
women will die of such a cancer.67 According to the American Cancer Society, uterine (endometrial) cancer is the most common gynecologic cancer
but ovarian cancer is the most deadly; it is the fifth leading cause of death
in American women.
Since the 1960s, the incidence and mortality of cervical cancer have declined significantly. Papanicolaou (Pap) smears and risk assessment tests
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can prevent gynecologic cancers or ensure they are detected in an early
stage. Women diagnosed with cervical cancer in the United States tend
to be those who have not had a Pap smear in the last three years.68 With
conscientious care, many gynecologic diseases do not have to be fatal. This
care should include attention to human papillomavirus (HPV) and other
genital infections.
HPV is the most common sexually transmitted infection and has been
linked to cancers of the lower genital tract, including cervical cancer.69 As
of this writing, nearly all sexually active adult women have been exposed
to HPV.70 Most sexually active women at some point will become infected
with HPV, but their immune system will fight off the infection.
Many incarcerated women’s poverty, sexual histories, and lower access to
health care place them at greater risk of having a persistent HPV infection
or a suppressed immune system. Therefore, they are also at a higher risk for
cervical cancer. For instance, a woman with a preexisting compromised immune system or a genital infection is 17 times more likely to develop HPVrelated diseases.71 Even women infected with HPV (including one of a handful of strains of high-risk HPV) probably will not develop cervical cancer.
With careful screening that includes a good physical examination and
Pap smear testing, most lower genital tract disease can be prevented among
incarcerated women.72 A 1997 survey revealed that about 90 percent of all
women state prison inmates and around 20 percent of jail inmates reported
having received a gynecologic exam after admission.73 Even when gynecological exams are performed on intake, however, there may be no followup, or the screening may not continue on the schedule recommended by
national medical standards.74
Left undetected or untreated, sexually transmitted infections (STIs) can
lead to serious complications that may jeopardize a woman or girl’s reproductive health by, for example, increasing her risk of becoming infected if
she is exposed to HIV, developing pelvic inflammatory disease (which is a
major cause of infertility, ectopic or “tubal” pregnancy, and chronic pelvic
pain), or passing the genital infection on to her child during pregnancy,
labor, or delivery.75 In a New York City juvenile detention facility, one fulltime physician served the city’s 19 juvenile centers and the 5,000 youth who
passed through the system each year.76 Fewer than one-third of the eligible
girls received a Pap test, and only around one in five were tested for gonorrhea, chlamydia, and syphilis.77
Incarcerated women have higher rates of STIs and gynecologic infections.78
A 2005 CDC study of persons entering correctional facilities examined the
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rates of chlamydia, gonorrhea, and syphilis among prisoners in a sample of
states. About 7.4 percent of adult women tested positive for chlamydia at intake, 2.8 percent tested positive for gonorrhea, and 5.2 percent tested positive for syphilis. The same study found that young women entering juvenile
corrections facilities were more likely than adult women to test positive for
chlamydia and gonorrhea.79
HIV also jeopardizes many incarcerated women’s health. Incarcerated
women are 15 times more likely to be infected with HIV than are women
who are free.80 Nationally, about 2,000 women in state or federal prisons
are known to be HIV-positive. At least 10 percent of women inmates in
New York are infected with HIV, along with more than 1 in 20 in Florida,
New Jersey, and Maryland.81 Careful monitoring is necessary to maintain
an HIV-positive women’s reproductive health. A women infected with HIV
should be offered multiple Pap smears throughout the year since, when
a woman does have HPV, she is 30 times more likely than an uninfected
women to develop cervical cancer.82 Other disorders also may be more frequent, more severe, and less responsive to therapy in women infected with
HIV, compared with other women. These include HPV-associated cervical
disorders, recurrent yeast infections, and pelvic inflammatory disease.
Women in state and federal prisons are more likely than incarcerated
men to be HIV positive.83 Women are biologically more vulnerable to HIV
infection; male-to-female transmission is thought to be more efficient than
female-to-male transmission in the early stages of HIV disease.84 Social factors that place many women at risk for incarceration also make them prone
to HIV infection, including poverty, race, gender, and physical or sexual
trauma.85 Many women are injection drug users or sex partners of injection
drug users. They are more likely than men to have supported themselves
through sex work and to have exchanged unprotected sex for money, shelter, food, or drugs.86 Fear of violence and a relative lack of power in sexual
relations keep many women from insisting that their sex partner use a condom. Any serious efforts to prevent HIV infection or slow the spread or
development of the disease among women involved with the criminal justice system must also address the factors that make these women socially
vulnerable to infection.
Incarcerated women themselves play a significant role in primary prevention efforts. Arguably, investing in their health and education yields
greater results than the same investment in men’s health. Anne De Groot,
M.D., co-chief editor of Brown Medical School’s Infectious Diseases in Corrections Report and a prison physician, observes that, in her experience
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educating prisoners about HIV and other infectious diseases, male inmates
tend to be narrowly focused on their individual situations. By contrast, educating women inmates has a “tremendous ripple effect” because they are
more likely to share the information with the people in their lives.87

Correctional Staff Sexual Misconduct
Reproductive rights include the right to have sexual and reproductive security, including freedom from sexual violence and coercion. Conservative estimates suggest that between one-third and two-thirds of women
incarcerated in the United States have experienced sexual abuse prior to
being incarcerated; between 2 and 4 women in 10 experienced childhood
sexual abuse.88 Women’s reproductive health may be indirectly affected by
sexual abuse. Women who have been abused often have enhanced feelings
of vulnerability and anxiety that discourage them from undergoing regular medical examinations. They may have a heightened need to control the
time, place, and pace of a gynecological or obstetric exam or may fear having their body touched during the exam.89
Incarcerated women’s sexual and reproductive security is also violated
directly by correctional staff ’s misconduct.90 Male correctional workers’
sexual harassment and abuse has gone on for centuries. In early prisons
and jails, it was not uncommon for women to be raped or forced into prostitution.91 Recognition of the abuse brought about a period of penal reform
in the late nineteenth century that led to sex-segregated facilities, including
prisons and reformatories where women were supervised by female staff.92
In the wake of the passage of Title VII as part of the Civil Rights Act of
1964, male correctional officers were reintroduced into women’s prisons.
Though Title VII was intended to allow women to work in male prisons
(which were greater in number and therefore presented greater opportunities for employment and advancement), men were able to use the provisions of Title VII to gain employment in female facilities.
Federal law stipulates that all sexual contact between prison staff and an
inmate is abuse; “consent” is an irrelevant concept when one person holds
tremendous power over the other’s life, including the power to reward or
retaliate.93 Although all states have moved to make correctional officers’
sexual misconduct toward individuals in custody a criminal offense (usually a felony), the practice continues.94
In January 2003, the Legal Aid Society of New York filed a class action
lawsuit alleging that Department of Correctional Services (DOCS) officials

“Liars and Whiners” 131

at the highest levels failed to address the ongoing and obvious sexual abuse
of female inmates.95 The lawsuit describes many instances where male staff
committed sexual abuse against women, ranging from verbal degradation
and inappropriate visual surveillance to rape. Three of the plaintiffs in the
case were impregnated by correctional officers. Male correctional officers
were commonly stationed alone in women’s dormitory-style housing block
and could walk freely throughout these quarters and watch women while
they changed their clothes or slept. According to the Correctional Association of New York’s Women in Prison Project,
Women prisoners [in New York] consistently report that male officers solicit
sexual favors from and rape women inmates; watch women shower, dress,
and use the bathroom; verbally harass them with epithets such as “bitch,”
“nigger-bitch,” “whore,” and “crack-whore”; and touch inmates inappropriately, particularly during routine “pat frisks.” A number of women have become pregnant while incarcerated after being raped by corrections staff.96

Girls in two New York State secure facilities also report harassment, unwanted touching, and sexual contact. One girl recalled having sex in the
office of a male staff member when another male employee walked in on
them, saying, “Oh, oh, oh, oh I’m sorry” before leaving and closing the
door.97
Housing of women in private facilities outside their home state makes
some women more vulnerable to officers’ sexual misconduct. Most of the
women held at the 250-bed, privately run Brush Correctional Facility for
Women in Colorado are from Hawaii, Colorado, and Wyoming. Some of
the women reportedly had sex with members of the correctional staff because they believed this activity would lead to them being sent to a facility in their home state where they could be closer to relatives.98 Reports
of women and girls having sex in exchange for favors, food, money, and
contact with their children are among the most common scenarios for
misconduct. Sexual assaults and rapes occur less often, but these abuses do
take place.99 The harassment and other misconduct occur in an environment where the offending officer or staff ’s position grants him complete
access to a woman wherever she goes, at all times of the day.
Women also face the challenge of proving the veracity of their claims,
even when officers have a record of similar complaints being lodged against
them. The Prison Rape Elimination Act of 2003 authorizing federal grants
for programs to prevent and punish prison rape officially recognized the
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importance of stopping sexual misconduct within prisons. Without physical or medical evidence such as a semen sample, a pregnancy, a recently
contracted sexually transmitted infection, or other incriminating evidence
such as letters or photographs, however, a woman may face an uphill battle
getting the prison staff and administration to take her complaint seriously.
Even with such evidence, a woman’s credibility is called into question because of her status as an inmate, a fact that offending correctional staff can
exploit. Women who file grievances may face further harassment from the
offending officer and potentially from others as well. Retaliation may affect her release date, reduce or deny her privileges, jeopardize her visiting
rights, or have other adverse consequences.100
In some instances, it is striking the lengths that some prison officials and
legislators have gone to in order to resist even acknowledging that a problem exists. The Detroit News conducted a five-month investigation that exposed how Michigan lawmakers and prison officials “stymied investigations
of sexual abuse in women’s prisons, stifled inmate complaints and stripped
away the rights of assaulted prisoners to sue for damages.”101 Prosecuting correctional officers was a low priority, and one often left to the office of the attorney general—the same agency that defended the corrections department
against lawsuits filed by the victimized women. All but 3 of the 31 prison employees convicted of sex-related crimes in the state were convicted of misdemeanors; nobody had been charged under a state law that made sex between
guards and inmates a felony punishable by 15 years incarceration.
Legislators stripped away inmates’ right to sue under Michigan’s ElliottLarsen Civil Rights Act in 1999. After restricting the office’s power and cutting its staff, the Legislature finally closed down the office of the Legislative
Corrections Ombudsman, which was responsible for investigating inmate
complaints. They also changed the law so that unless a woman could prove
she had sustained lasting physical injury, she could not obtain damages,
even if she had been repeatedly groped, humiliated, or raped. The sexual
abuse and rapes had been documented in investigations by the U.S. Justice
Department’s Civil Rights Division and Human Rights Watch, and even
the United Nations. In response to increased public scrutiny, the state imposed restrictions designed to limit the media and the public’s access to
inmates and facilities.
In the wake of the publicity generated by the series in the Detroit News
and as the result of growing concern, changes were eventually implemented. Most of the male correctional officers were replaced by female
officers in the three women’s prisons.102 Male guards are no longer allowed
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to patrol areas where women inmates shower, sleep, or use the bathroom.
In 2007, a federal judge struck down the state amendment to the civil
rights law, restoring women’s protection under the Eliott-Larson Act and
their right to sue.

Why Does the Maltreatment and Abuse Occur?
Part of the problem of maltreatment stems from widespread prejudice
against women who are incarcerated. This prejudice exists not only among
correctional staff and administrators but also among the judges and lawmakers who are responsible for redressing wrongs and among the public
at large. The attitude prevails that because a woman has been arrested,
charged, or convicted of a criminal offense, she is indifferent to intrusions
on her privacy or has surrendered all rights to autonomy to her own body.
In New York City, tens of thousands of women inmates were coerced into
a pelvic exam, a Pap smear, and a breast exam. Until a class-action lawsuit
was settled in 2005, every woman admitted to Riker’s Island jail was told
that if she did not consent to be examined she would be placed in medical
isolation.103 Adding insult to the injury, at least 40,000 men and women
were forced to disrobe and sometimes squat for a strip search that took
place in view of other inmates.104
Dehumanizing stereotypes contribute to a climate that encourages calloused care and disregard for women and their medical concerns. Many
incarcerated women, but particularly those who are black or Hispanic, are
stereotyped as shameless and sexually available. When asked during a television interview with journalist Ted Koppel whether prison medical staff
were performing unnecessary pelvic exams, a California prison medical director suggested that perhaps that some women liked having pelvic exams:
“It’s the only male contact [the women] get. . . . Maybe there’s some gratification on their part.”105
Correctional officers often claim women prisoners are chronic complainers and con artists who are only seeking attention or drugs.106 There
are thousands of examples where women’s complaints were dismissed
by correctional staff as unfounded whining or a ploy to secure narcotics
when, in fact, their health was in jeopardy. For instance, Trina Brown, a
Chowchilla (CA) inmate, was provided with pain medication stronger
than Motrin only after her breast cancer had metastasized to her bones and
eaten away both of her hips; prison doctors insisted that she was merely
trying to feed her former addiction.107
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Women who want to file an official complaint face obstacles that limit
their access to the courts. The Prison Litigation Reform Act (PLRA) of 1996
has made it much harder for prisoners to file lawsuits in federal court. Also,
PLRA’s cap on attorney fees has made fewer attorneys willing to undertake
litigation on behalf of incarcerated individuals. “Jailhouse lawyers”—or incarcerated persons who help others with litigation—are not as common in
women’s institutions. This makes it less likely that women will be able to
call attention to the unconstitutional conditions inside their facilities.
Government funding tends to prioritize health and other initiatives
in men’s prisons while ignoring the potentially greater impact of educating and treating women.108 The female population is small relative to the
male population, and, overall, women have shorter sentences and are less
violent than men. Courts often cite these differences in ruling that incarcerated women are not “similarly situated” to incarcerated men and therefore are not entitled to comparable services, funding for medical facilities,
standards for care, and programs under the equal protection clause of the
Fourteenth Amendment.109 These obstacles, combined with common negative stereotypes of incarcerated women, make it less likely that outsiders
will pay attention to conditions in women’s prisons or that, if the conditions are noticed, the public will demand action.

Conclusion
Many people resist the notion of tax dollars being used to provide services
to people who have broken the law. Such thinking is short-sighted. From
a strictly economic standpoint, if we do not provide incarcerated women
decent health care while they are incarcerated, their poor health will transfer to their communities upon release, and the public will still shoulder
the expense of their care and the public health consequences.110 Besides,
even the most fiscally and politically conservative person would have trouble justifying using public funds to employ correctional staff to engage in
sexual misconduct or medical malpractice. In relying on a form of punishment that deprives people of liberty, we are, in essence, taking custody and
guardianship of them. We are assuming responsibility for inmates’ physical
health and well-being. This includes the responsibility for making sure that
incarcerated women are safe from abuse and exploitation and have competent medical care.
The World Health Organization and most professional medical associations subscribe to the “principle of equivalence.”111 In contrast to the
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principle of less eligibility, the principle of equivalence holds that inmatepatients have the right to the same standards of medical care as non-inmates. That is, no distinction should be made with respect to medical care
between inmates and citizens of the free world.112 Clearly, we have fallen
well short of that mark.
Uniquely female conditions such as menstruation, menopause, and obstetric and gynecological care for women in custody are too often regarded
as an afterthought. Prisons have been designed along a “one-size-fits all”
model based on a population of men. Women’s prisons often operate under
policies and procedures designed for prisons that house violent men, even
though women are less likely to have a history of committing violence and
are less likely to be involved in fatal violence.113 “For years people apparently
felt that an inmate was an inmate was an inmate,” warden Dawn Davison
points out. “What makes us think that when a woman comes to prison and
becomes an inmate, she becomes the same as a man?”114
Davison’s observation rings true. At the same time, the problem is not
simply that women are subjected to a prison system designed with men in
mind. Sexual misconduct against women and the neglect of women’s gynecologic and reproductive health can only thrive in an environment that
thoroughly devalues incarcerated women’s worth. Mistreatment is an indication that we are intent on punishing not only a woman’s violation of the
criminal law but also her transgression against “womanly” behavior. Incarcerated women are categorized as having failed in this enterprise by virtue
of their presence in the criminal justice system. In turn, their involvement
in criminal activity is used to justify their continued abuse and neglect.
Despite the improvement in prison conditions over the past 200 years, the
contemporary plight of incarcerated women and girls highlights how far
we still have to go to ensure that all women’s rights to health and bodily
integrity are protected and respected.
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7
“Bad Mothers”
Incarcerated Women’s Ties to Their Children

That’s how much [my son] means to me, that words can’t describe
it. I mean, he get on my nerves, but it’s okay to get on my nerves. . . .
It’s just, even when he goes away for the weekends, I’m just sick. I
breathe for him. Without him, I don’t know where I’d be.
When she said, “rights terminated,” I just felt lost. I lost everything.
I mean, I had already lost them when they snatched them from me,
took them from me, you know what I’m saying? Those are my kids.
I had those babies. And they was all I had because a lot of my peoples is dead. So, you snatch them, that was my world. You just took
that! What I’m a fight for? What I’m a fight for? You took my babies.
So I just continued using drugs. I didn’t even think.
—Formerly incarcerated mothers, quoted in Venezia
Michalsen, “Going Straight for Her Children?
Mothers’ Desistance after Incarceration,” 2007

Most of the nation’s 200,000 incarcerated women are mothers
of children who are under the age of 18. Prior to being incarcerated, most
women lived with their children.1 During incarceration, most children
of incarcerated women live with a female relative.2 Over one-half of the
mothers incarcerated in state prisons report never having a visit from their
young children, and fewer than one in four report a monthly visit.3 Nearly
all of the women will be released eventually and intend to be reunited with
their children.4 Upon release, women will struggle to find good jobs and a
reliable source of income.5
Despite the steady reminders of these well-worn facts, by and large, incarcerated women remain a nondescript feature of the prison landscape.
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To the extent that incarcerated mothers are discussed at all, the discourse
tends to be centered on the impact of their incarceration on children, while
the women themselves are overlooked completely as both women and
mothers.6 When they are acknowledged outside of academic and activist
circles, too often a criminal record or a history of drug abuse or mental
disability is treated as de facto evidence of a woman’s unsuitability to be a
mother. To assume that incarcerated mothers exist only as a contradiction
in terms, however, is neither fair nor accurate.
Prisons do house some women convicted of heinous acts of child abuse,
but this is a very small proportion of the incarcerated population. In fact,
fewer than 3 percent of all women are incarcerated for child abuse.7 Prison
and jails also house a sizable portion of women with mental disorders or
drug problems.8 While a woman’s substance use, mental retardation, or
mental illness may make it harder for her to be an effective parent, it does
not automatically preclude her from being a parent, either legally or practically, or from benefitting from services to support her parenting.9
Research suggests that substance use is but one of many factors (such as
maternal depression, domestic violence, incarceration, and homelessness)
that may place some women at greater risk for parental stress and abusing or neglecting their children.10 Much of the research that examines the
direct effects of substance abuse on parenting has relied on small samples
and yielded contradictory results.11 It is still not clear that substance use, by
itself, is associated with child abuse or neglect, and, if it is, how parenting
behaviors are affected and what influence the type of substance and the
drug using history has.
There also is a shortage of research on the ability of people with mental
illnesses to be fit parents.12 One study found family therapists’ determinations of parental fitness were typically made solely on the basis of the parent’s mental health status, without the therapist having seen the parent and
child together before testifying in court.13
Part of the problem is that we lack standards for assessing parental mental health or fitness.14 Mental health professionals and researchers tend to
make their evaluations on the basis of optimal parenting responses.15 Concluding that the parenting skills of an incarcerated mother with mental disabilities or a drug addiction fall short of ideal standards does not mean that
a woman is incapable of parenting or that her parenting is so bad that her
parental rights should be terminated.16 Incarceration, drug abuse, mental
illness, or mental retardation simply should not be treated as proxy indicators for the permanent inability to parent.
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Furthermore, a mother has a well-established and fundamental right to
raise her children without undue interference from the government.17 Under the Constitution and the Fourteenth Amendment’s due process clause,
people have an essential right to create a home and to the custody, care,
companionship, and nurturing of their children. The fundamental right
to family relations encompasses the right to not have the state interfere in
how a woman decides to raise and educate her children, as well as the right
of relatives to live together. The right to parent does not automatically disappear when a woman is incarcerated or even when child abuse or neglect
has occurred.
To be sure, a woman’s right to parent is not absolute. The rights of an
incarcerated woman to be a parent must be balanced against the right of
a child to be safe from imminent harm and to receive adequate care. The
thousands of cases each year of children being subjected to deplorable acts
of cruelty make it clear that many people cannot and should not rear children. If the state has a compelling need to protect a child, and there is no
less restrictive means to accomplish this, then a child may be removed from
a parent. This does not mean, however, that states have the right to take a
child away or terminate a woman’s parental rights just because someone
else would do a better job or because it would be less complicated from an
administrative or family court standpoint.
Prison administrators’ emphasis on security, order, and discipline, combined with a widely held tendency to view “incarcerated mothers” as an
oxymoron, has led to the opportunity to mother one’s children while incarcerated essentially being reduced to a privilege or a reward for good behavior, rather than a fundamental right. In this chapter, I adopt the position that the right to parent, by extension, guarantees that a woman has a
right to maintain ties to her children while she is incarcerated. In the pages
that follow, I highlight those aspects of prison administration, child welfare
policy (including the Adoption and Safe Families Act), and post-conviction penalties that make it unnecessarily and unfairly difficult for women
with criminal records to preserve and exercise their fundamental right to
parent.

Motherhood, Race, Class, and Crime
Arguably no other concepts in this book are as fraught with multiple
meanings as “mother” and “family.” The yardstick by which all mothers are
measured is that of a white, heterosexual, married, middle-class female.18
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Single motherhood, extended families, female-headed households, family
members residing in more than one residence, economic dependence, and
mothers deciding not to marry are all arrangements that are less common
among white families.19
In the wake of the maelstrom of criticism that followed the 1965 publication of what became known as the Moynihan Report (which blamed
poverty on the pathology of black families),20 we may hesitate to openly
reproach poor single mothers of color and their families. Still, they are
treated as being at odds with predominant ideas about what an American
family is supposed to look like and how it is supposed to function.
In myriad ways, society communicates and reinforces the message that
“good” mothers are married to male providers. Good mothers stay home
to take care of young children. However, poor women who stay at home
(as many do, especially when they realize most jobs do not pay enough
to cover child care expenses) risk being branded undeserving “welfare
queens.” Poor minority mothers, whether incarcerated or not, rarely realize the status, social acceptance, protection, and other benefits that society
promises to all mothers but, in reality, extends selectively and mainly to
those who are white and middle-class.
Most mothers, including economically disadvantaged ones, do not turn
to crime. Family often serves as a source of social control that protects
women against a criminal lifestyle.21 The responsibility of being a mother
often curbs a woman’s drug and alcohol use or otherwise protects against
more entrenched involvement in crime and the criminal justice system.22
Kathryn Edin and Laura Lein interviewed almost 400 welfare and lowincome single mothers. Fewer than 1 in 10 welfare-reliant mothers generated extra cash in the illegal underground economy; only 1 in 100 women
who relied on wages felt that the risk of losing respectability outweighed the
risk of being caught committing a crime.23 Overwhelmingly, the women in
Edin and Lein’s study strove to be both good providers and good mothers
who kept their children “off the streets, off drugs, out of gangs, not pregnant, and in school.”24 But the income the women earned from welfare and
their jobs was insufficient to cover basic expenses. Most of them made up
the difference by approaching their children’s fathers, boyfriends, family
members, and friends; seeking cash jobs in the informal economy; or appealing to charitable organizations.25 Mothers who did commit crimes for
economic reasons tended to do so as a last resort. Women see criminal activity as incompatible with good mothering, and the vast majority of them,
Edin and Lein found, do not routinely commit crimes to make ends meet.
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Mothers who do engage in crime are led to offend via a variety of pathways.26 Women’s routes to crime often feature childhoods of abuse, abandonment, and poverty and lives punctuated by serious violence.27 Women
report physically and emotionally brutalizing relationships and environments.28 Many turn to illicit drugs to dull painful memories or violent or
highly stressful realities. Getting pregnant at a relatively young age, leaving
home, and dropping out of school, combined with the life circumstances
that often precede teen pregnancy such as poverty, foster care placement,
isolation, and low self-esteem, make it difficult to get a job, especially when
one is unskilled or needs to arrange child care.29 Some women engage in
economic crimes (like commercial sex work, selling drugs, stealing, or
fraud) to support themselves or their children or to support a drug addiction. In this regard, being a mother, for some women, may act as a “catalyst
and a rationale for crime.”30
Being separated from one’s children as the result of illness, incarceration, or the child welfare system also may increase criminal activity or drug
use. A team of researchers from the Vera Institute of Justice explored the
relationship between drug offenses, maternal incarceration, and foster care
in New York City. They drew on information about the mothers of children who entered foster care between July 1, 1996, and June 30, 1997, to
examine the chronology of arrest, incarceration, and child placement.31 The
researchers had expected that the war on drugs would lead to more arrests
and harsher punishments for minor drug offenses, which, in turn, would
lead to more children entering foster care. While this may be taking place,
the Vera researchers also found the opposite to be true. At least 90 percent
of maternal incarcerations that overlapped with child placement in foster
care (and 85 percent of the arrests that preceded the incarcerations) started
after a child was placed in foster care.32 Many women cite the pain of being
separated from their children or the sense of having “nothing left to lose”
as pushing them to resume or increase their use of drugs or alcohol.33 The
mental condition of parents with mental health issues also seems to worsen
when children are removed from the home.34
Once arrested and convicted, whether or not a woman lives with her
children also may influence the type or severity of her sentence.35 A quantitative study of the sentencing of black men and women drug offenders
in the mid-1990s found that when sentencing men, judges seemed mainly
concerned with their prior record and the seriousness of the offense. When
sentencing women, however, judges considered whether or not the woman
lived with a child or with an adult family member.36 Judges reserved their
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harshest treatment for women who had children but did not live with
them.37

Mothering from the Inside
If a woman who has been living with her children is detained pretrial or is
sentenced to serve time in a jail or prison, she is confronted with the question: “Who will take care of my children?”38 Regardless of who is caring for
their children or whether their children are in foster care, mothers who are
incarcerated face the challenge of maintaining good ties to their children,
worrying about their upbringing, and “mothering from the inside.”39 Sometimes, lip service is given to supporting incarcerated women in their efforts
to maintain ties to their children, but this is not routinely upheld in practice.40 Women have to arrange for and “manage” their children’s caretakers,
while at the same time negotiate their rights to their children.41 Many also
have to demonstrate that they are fit parents to official agencies and family
courts.
Many incarcerated women acknowledge their parenting deficiencies and
some have mixed feelings about raising their children.42 But most incarcerated women who are also mothers subscribe to fairly traditional views, including a belief in the appeal of motherhood and a desire to be good mothers.43 In the absence of benefits and protections extended to them, they still
by and large value being mothers. For many, their ties to their children are
inextricably entwined with their identity and their sense of self.44 Separation can exact a huge psychological toll; feelings of grief, emptiness, anger,
bitterness, guilt, and fear of loss or rejection are not uncommon among
incarcerated mothers.45
The separation that accompanies incarceration also may lead to problems for women’s children that are not easily overcome. These include emotional problems, aggressiveness, impaired concentration, anxiety, distrust,
hostility, alienation, and delinquency, to name a few.46
But the impact of separation is neither automatic nor irreversible.
Rather, it is shaped by a constellation of factors, such as the nature and
strength of a child’s attachment to her mother and other people, and the
nature and severity of the separation itself. Visits between a mother and
her child are a vital and effective means of reducing incarceration’s potentially devastating impact on families.47 “Without visitation,” the authors of
a report, Hard Data on Hard Times, observe, “the government imposes a
double punishment on convicted parents: in addition to a loss of liberty,
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lack of contact may further strain parent-child relationships. In the worst
case, lengthy separation without visits leads to the permanent dissolution
of the family.”48
Maintaining Ties and Visiting
Visits between parent and child have been associated with a greater likelihood of successful reunification after release from prison or jail, as well as
several positive outcomes for children, including fewer behavior problems,
heightened self-esteem, gains in nonverbal IQ scores, better emotional
and school adjustment, and better adjustment to foster care.49 Despite the
well-established benefits of visiting, over one-half of women incarcerated
in state prisons report never having a person visit with their children.50 According to 1997 data, only around one in four women receive monthly visits with their children, and only around one-half reported monthly phone
contact.51 A more recent study of previously incarcerated women released
in the New York City area found that nearly two-thirds had no visits from
their children and almost one-half had no phone contact.52
Some caregivers, mothers, social service workers, and others prefer that
the children do not visit. Especially when the visiting conditions are not
suitable for family visits, they may have reservations about children visiting
a prison. Caretakers and mothers may be embarrassed by the fact of the
incarceration and do not want the children to experience similar shame. A
mother may not want her children to see her locked up or to be subjected
to intrusive searches and long waits. She may prefer to avoid the painful
good-byes. The children themselves may not want to see their mother or
may react badly to being separated from their mother by a pane of glass.
These eventualities, however, do not negate the fact that mothers and children have a right to see one another.53 And the experience of some children
being hostile or indifferent to maintaining ties to their mothers is a much
less common and pressing problem than that of families who wish to be or
remain connected but are prevented from doing so.
An incarcerated mother’s ability to maintain ties to her children depends
on an array of factors, many of which are beyond her control.54 It is nearly
impossible for a woman to maintain a relationship with her child without
the cooperation of the caregiver.55 Her relationship with her children’s caretaker; the emotional, physical, and financial well-being of the caretaker; the
ages of the children; and the mother’s relationship to her children before
she was incarcerated all play a role.56
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Other obstacles are structural or institutional, rather than interpersonal.
The widespread use of incarceration, the lengthy sentences many women
receive, and the imprisonment of women in prisons far from their homes
all pose significant barriers. The impact of incarceration on families would
be offset if the United States did not rely so heavily on incarceration to begin with. Incarceration rates in the United States are four times higher than
the world average, and the United States incarcerates three times more
women than any other nation.57 Overall, women sentenced to state prison
serve an average of about two years before they are released. Women convicted of violent offenses can expect to serve at least three to four years
before they are released.58 Even a short period of incarceration can make a
lasting impression on a child.
Most women are imprisoned in geographically remote areas, which
makes it difficult to transport children for visits. More than 60 percent of
all parents in state prison are held more than 100 miles away from their last
place of residence.59 In New York, for instance, about 40 percent of women
are held in Albion, a facility 370 miles away from New York City, the last
residence of most of the women who are incarcerated.60 In many states,
women are sent outside of the state to serve their sentences.61 In 2005, a
survey of state departments of corrections recorded at least 499 women in
43 states (and 4,275 men) who had been transferred to out-of-state facilities; most of these were private facilities.62 About one-half of state departments of corrections try to assign inmates to facilities near their families;
the other half do not or cannot because there is only one prison.63 In at
least one state system, the department of corrections seems to treat living
near one’s family as a “reward” for good behavior rather than a desirable
goal undertaken out of a commitment to preserving inmates’ ties to family
members.64
Other obstacles stem from the way the prisons themselves are run. There
is much in the way of prison services, facilities, programming, and policies
that should be reconsidered with an eye toward making it easier for incarcerated women (and men) to maintain ties with their families, including
their children.65
Phone Calls
Without reliable access to information and telephones, incarcerated mothers probably will not be consulted in decisions about child-rearing, education, and medical care or even informed of the decisions that are made.66
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Inmates’ access to phones is extremely limited, and correctional facilities
do not routinely offer reliable message-taking services for inmates. Typically, women can only make expensive collect calls to predesignated numbers; many caregivers cannot afford the additional expense of regular or
frequent collect calls, especially when they must pay inflated rates. These
rates can be as much as $17 for a 15-minute out-of-state call.
Across the country, telephone companies pay so-called commissions to
state prison systems in return for a monopoly on the service. For instance,
families of men and women in New York state correctional facilities paid
phone rates 630 percent higher than normal consumer rates.67 A kickback
contract with a phone company gave New York State Department of Correctional Services 60 percent of the mark-up. In January 2007, Governor
Eliot Spitzer agreed to forego the state’s share of the markup, but the corporate mark-up remained. In June 2007, legislation was passed stating that
future contracts for telephone services would be based on achieving the
lowest possible cost to the telephone users, rather than making a profit.
Nationwide, the Campaign to Promote Equitable Telephone Charges (eTc)
continues to push for legislation that would put an end to prisoners’ families being forced to foot the bill for exorbitantly priced phone calls.68
Spec ial Vi si ti ng Areas
Some facilities offer child-friendly visiting rooms, playgrounds, and separate visiting days in hopes of providing a less intimidating and more natural setting for the visits.69 Some prisons arrange for volunteers (who may
be other incarcerated women) to play with the children so that the adults
can have at least a short conversation about “adult business” out of the
child’s earshot. But most prisons and jails fail to provide adequate or suitable space, staff, and resources to support family visiting. Visiting areas are
often too crowded, too loud, or otherwise not conducive to good visiting.
These poor conditions often discourage caregivers and social workers from
arranging or encouraging visits between a mother and her child.
Overnight Visits
Extended visits or contact with an infant or child without the presence of
the substitute caregiver provide the opportunity to develop or solidify a
mother-child relationship, as well as practical, hands-on parenting experience. Only a few facilities permit day-long or overnight visits between
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mothers and infants or small children without the presence of caregivers,
or arrange for an infant to live with his incarcerated mother. Around onefifth of state departments of corrections provide housing in at least one facility for mothers and their infants or small children.70 Some of the housing
options include in-facility nurseries (with or without special housing) and
space for overnight visits. In 2001, only six agencies provided mother-child
housing for children from infancy to the age of 18 months.
Bedford Hills Correctional Facility in Bedford, NY, is one of a growing
number of women’s prisons in the United States that allows a woman to
keep her newborn with her in the nursery for the first year to 18 months
of the baby’s life.71 A similar program at the neighboring Taconic facility
requires that a mother remain with her child at all times, except when she
attends a treatment program for an hour or two in the afternoon, during
which time her infant is handed over to inmate caregivers, most of whom
are also mothers. Preliminary data suggest that the babies in the prison
nursery are developmentally the same as other babies, even a year after the
mother is released.72
Another possibility is to permit women under criminal justice supervision
to serve their sentences while living with their children in the community.73
The Mother-Child Community Corrections Project undertook an inventory
of such programs in 2001. Some programs are residential (e.g., a diversion
program or halfway house), while others are nonresidential but involve day
reporting, case management, work or education release, or home detention.
Several of the residential programs restrict the number of children or specify
that children must be younger than five or six years of age.74
Also, it seems that the number of spaces available in community programs is outstripped by the number of women who might benefit from
participating in them. Of course, to avoid reinforcing stereotypes about
what roles women “ought” to be occupying in society, opportunities for supervision in the community should be widely available to all women, not
just those who are mothers.
Not all community supervision programs designed for mothers are inherently pro-woman in their approach. The Missouri Mothers Choosing
Change drug court program targets women who have been charged with
or who have pled guilty to endangering the welfare of a child because they
gave birth to a child who tested positive for methamphetamine or cocaine
at birth. Although the mothers are not incarcerated, they may be placed in
short-term custody if they fail to comply with the program’s rules. The program requires that women pay fees in full (ranging from $130 to $840, for a
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total of $1,970 for the 18-month program) before being permitted to move
to the next level. These fees essentially put a price tag on women’s rights to
retain her parental rights to her children and raise serious equal protection
issues.75

Foster Care and the Termination of Parental Rights
Whether or not an incarcerated woman has an open child protective services or family court case (i.e., a child in foster care), and if she does, whether
or not the foster parent is a relative can have tremendous implications for a
woman’s ability to maintain a presence in her children’s lives while she is imprisoned.76 Each arrangement poses its own sense of challenges for an incarcerated woman who has children. Trying to “do mothering” from prison is
hard on virtually every incarcerated woman who has children. Some mothers, particularly those whose children are in non-kin foster care, also face the
heightened risk of having their parental rights terminated.
An estimated 70 to 80 percent of incarcerated mothers who lived
with their children prior to being incarcerated have children living with
their own parents or other family member, such as a sister or an aunt.77
Good information does not exist with regard to the number or percentage of women whose children are not in the foster care system at all, are
in kin foster care, or who are in non-kinship foster care. Information on
the placement and whereabouts of prisoners’ children is not routinely collected by state departments of correction. The most widely cited estimate
is that about 10 percent of incarcerated women have children who reside
in non-kin foster families.78 Agency workers and others, however, suspect
that this is probably an underestimate.79
The children of most incarcerated women live with a grandparent or
other family member and are not under the supervision of family court
or in the foster care system.80 Having a child live with a relative who can
provide not only a stable home but also cultural and community continuity
is usually in the child’s best interest. For instance, if a child is able to stay
in her original home or neighborhood, or stay with a relative that she has
grown up with, then the smells, sounds, tastes, and surroundings of the
home will be familiar to her. She will be able to stay in the same school,
play in the same playgrounds, see the same people, and shop in the same
stores as before the incarceration.
A mother who is facing a short period of incarceration may grant temporary power of attorney to the relative who is providing full-time care for
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her child. In the case of longer sentences, a caregiver may be named the
child’s legal guardian or formally allocated the parental responsibilities (or
“legal custody”). All of these arrangements permit the caregiver to make
decisions about child-rearing, education, and medical treatment without
the mother relinquishing all of her parental rights.
Each of these custody arrangement options has implications that must
be weighed carefully. They vary in the decision-making rights that a parent
retains and in whether and what sort of court involvement is required. For
example, legal guardianship reduces a mother’s decision-making authority.
Unlike assigning power of attorney, guardianship can only be revoked or
changed by a judge. But whereas the power of attorney must be renewed
every year, guardianship allows for longer-term custody arrangements. If a
woman cannot take care of her children because of mental disability, drug
or alcohol dependency, or some other condition, child protective services
could become involved and place the child with someone who is a stranger
to the family. Assigning a legal guardian may prevent such intervention
from taking place. Custody arrangements may determine whether the caregiver qualifies for benefits such as TANF (Temporary Assistance for Needy
Families), Medicaid, and food stamps for the children.81 The issue of caregivers’ eligibility for public benefits is particularly important because many
families of incarcerated women are already financially strapped; agreeing
to care for another child adds to this burden.82
On the one hand, when there is no child protective services involvement, then there is no imminent risk of a woman having her parental
rights terminated. On the other hand, the lack of child protective services
involvement means that there is no system in place to compel the relative
caring for the children to bring the children for visits, answer phone calls,
or otherwise maintain contact. An incarcerated mother could petition the
family court for help, but many women are reluctant to do so for fear that
court involvement could make the situation worse.
Also, in some cases, the kin or legal guardian may, at some point, no
longer be able to provide for the child or may themselves be accused of
abuse or neglect, thus opening a family court case. In these instances, even
though the mother is not the one who is accused of the neglect or abuse,
she may be at risk of having her parental rights terminated under the provisions of the Adoption and Safe Families Act of 1997, discussed below.
Some women’s children, then, live with a family member and are in
the foster care system.83 The Adoption and Safe Families Act has a kinship
placement exception that allows the 15-month limit for a child leaving foster
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care to be extended if a child is living with a relative. However, at best, the
timeline may be extended, not revoked, so some risk of terminating parental rights still exists.84 Mothers potentially benefit from kin foster care
(as opposed to legal guardianship) because the kin caregiver is technically
subject to the same expectations as other foster families. These include not
only keeping the child safe and providing an adequate level of care but also
maintaining communication and regular visits with the mother while she is
incarcerated. Often, however, caseworkers overseeing the case will let this
latter expectation slide with kin foster parents because the foster parent is
family and because underpaid and overworked caseworkers are preoccupied with the non-kin foster cases.85 It is this latter group, women whose
children are in long-term foster care with nonrelatives, who arguably have
the most at stake. Although a minority of all incarcerated mothers, these
women are at the greatest risk of having their parental rights involuntarily
terminated.

The Adoption and Safe Families Act and the
Termination of Parental Rights
The surrender or termination of parental rights is a required precursor to
adoption, in cases where the parent does not surrender his or her rights
voluntarily. A handbook produced by Legal Services of New Jersey explains
the termination of parental rights in the following way:
If your parental rights to your child are terminated, you will no longer have
the right to visit with them, speak to them on the telephone, communicate
with them by mail, or be told where they are or what is happening to them.
Your relationship and your family’s relationship with your children will be
permanently and completely ended.86

Venezia Michalsen interviewed 100 formerly incarcerated women who
had children for her doctoral dissertation. She found that around onethird of the women had their parental rights terminated for at least one of
their children.87 The circumstances under which an incarcerated mother’s
parental rights may be terminated can be roughly grouped into three categories.88 One, a child may be living with a family member who is not a
natural parent and the family member initiates the proceeding. While this
might be less traumatic than having the state initiate the proceeding, it can
still be a painful and demoralizing experience. One woman described how
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her own mother told her she needed to relinquish her parental rights so
that her daughter would be eligible for some government assistance. “She
wanted me to make that decision right then and there on the phone,” she
recalled. “I just dropped the phone. I was like wow! . . . I felt like just an
incubator.”89
Two, a parent can voluntarily surrender her rights. This may allow her to
retain a sense of influence over her children’s future. A woman described going to family court with her mother and asking the judge to let her mother
take them, thus avoiding the involvement of the child protection system.
“Now they grown,” she noted. “They on they own now anyway, but they was
never taken away from me.”90 In some instances, a woman will file a petition for voluntary termination because she recognizes that having her rights
involuntarily terminated may adversely affect future proceedings in a case
involving another child.91 Mothers also may voluntarily (and in some cases,
conditionally) surrender their rights because they believe that with an open
adoption, they will be able to stay in touch or regain contact at some point
down the road. However, open adoption agreements are not enforced in every state; adoptive parents in those states do not have to keep any promises
they may have made about allowing the biological mother to have continued
contact with or information about the child after the adoption.
Three, the child may be in the care and custody of the state already and
the state initiates the termination proceeding. It is this situation that has
been the cause of much concern, especially since the passage of the federal
Adoption and Safe Families Act (ASFA) in 1997, which was intended to provide foster children with some stability so that they would not be shuttled
from one temporary placement to another or languish in foster care.92 The
act assumes that every child needs permanency, even if this means moving
to adoption (and severing ties with birth parents) much faster. Under this
model, permanency is the goal of the process rather than keeping a family
together or reunification.
ASFA’s provisions stipulate that a plan for the child’s permanent placement is prepared whenever a child enters foster care. A foster care agency’s
permanency plan typically involves making concurrent plans for permanency rather than sequential ones.93 That is, child welfare staff must actively work toward one goal, which—at least initially—is usually keeping
the family together or reunification, and at the same time prepare an alternative plan (such as adoption, placement with a relative, permanent or
long-term foster care, or independent living) in case reunification is ruled
out.94
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Time Limits
When a child enters foster care, a clock starts to tick. ASFA requires states
to seek to terminate parental rights after a child has been in foster care for
15 of the last 22 months. Some states specify shorter time limits, particularly for very young children, or may extend the time limit if it is deemed
to be in the best interests of the child.95 During this time period, the state
must make “reasonable efforts” to prevent the removal of the child or to
reunite the child with his or her family.
In some cases, the state does not need to wait 15 months to initiate the
termination of parental rights (TPR) proceedings or demonstrate that it
has made reasonable efforts. These include occasions where the parent has
been convicted of certain crimes such as murdering another child, the parent has had their parental rights terminated with another child, or the child
has been abandoned.
In some jurisdictions, courts consider incarceration an aspect of abandonment and use it to justify the termination of parental rights. Many women
are sentenced to periods of incarceration that exceed the ASFA time limits.
Women sentenced to state prison tend to serve 24–26 months before being
released (or 36–45 months for women convicted of violent offenses), a period
that exceeds the minimum number of months that a child can be in foster
care before a termination proceeding must be filed under ASFA.96
In 2005, some 36 states had TPR statutes that explicitly mentioned incarceration.97 Of these, 25 were time-driven: they permitted rights to be terminated on the basis of the sentence length. About one-half of these specified
the time frame (“more than one year”), while the others did not (e.g., “for
a period of years”). Only a handful of states stipulated that incarceration
alone cannot be grounds for termination, and a few others provided for
added flexibility in cases involving incarcerated parents.98
The Child Welfare League of America tried to measure ASFA’s effect on
incarcerated parents.99 In many of the cases the researchers examined, serious child abuse or ongoing substance abuse problems would have been a
concern even in the absence of ASFA. But in around one out of every five
cases, ASFA time limits and other provisions—not child abuse or substance
abuse—seemed to be the main reason for terminating incarcerated parents’
rights.
Critics fear that without adequate information about the incarcerated
woman’s circumstances and her relationships with her children, foster care
agencies and family courts may decide the children’s future based on the
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number of months in foster care rather than what is best for the children.
Virginia family judges’ comments such as “[the parent] didn’t remedy situation in a sufficient amount of time” or “although [the mother’s] efforts are
commendable, she did not make substantial improvements to her situation
within the mandated period of time” corroborate these concerns.100 The result is that permanency may be sacrificed in favor of expediency.101
Maintaining the Mother-Child Relationship
An agency caseworker is obliged to make efforts to support visiting between all children in foster care and their mothers, regardless of whether or
not the mother is incarcerated. The failure to do so has more serious consequences for incarcerated parents, however, because of their dependence on
others’ cooperation to sustain contact with their children. For incarcerated
mothers with children in foster care, the stakes are extremely high and the
obstacles are many.102
ASFA permits extensions of the 15-month limit if a child is living with a
relative (in states permitting such extensions), if the foster care agency has
not made diligent or reasonable efforts to provide the services required by
the reunification plan, or if the foster care agency documents other compelling reasons why termination would not be in the child’s best interest (such
as the emotional bond that exists between the mother and child).103 Visiting and custody decisions rest mainly in the hands of family court judges
who are expected to determine what is in the best interests of the child. The
“best interests” standard is not articulated clearly. This leaves judges free to
exert considerable discretion and allows considerable room for personal
bias to shape the decisions.
Although incarcerated mothers can seek extensions of the time limits
or other exemptions from termination, child protection agencies in many
states do not routinely encourage such efforts, especially when the child is
an infant. Caseworkers who don’t realize that a child has a close and sustained relationship with the incarcerated parent are unlikely to request or
invoke these exemptions in court. A mother’s contact with her child may
take place mainly through phone calls and the occasional visit. Many caseworkers will not witness that relationship firsthand and thus may not appreciate the reality, nature, and depth of the bond, much less be in a position to convince a judge of its existence. Martha L. Raimon, then of the
Women’s Prison Association, worried that “instead of looking closely at
the circumstances, agencies push the button for termination. It’s faster, it’s
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cleaner, it doesn’t take as much work. I’m afraid we’re sucking large numbers of children and parents down a black hole who otherwise could have
maintained their family ties.”104
Although states vary in their requirements, in most states, foster families (both kin and non-kin) are required to support a mother’s relationship
with her children and her access to the services necessary to achieve reunification (if that is part of the permanency plan). Non-kin foster families are
not required to deliver children to services or take the child to visit a parent
in prison, however.105 Even many kin foster families do not take children to
visit their mothers. This situation often goes unnoticed and unaddressed
by the foster care agency.
If foster parents cannot or will not arrange for a child to visit with the
mother, some states require that the agency facilitate these visits as part of
the “reasonable efforts to reunify” mandate. Courts may order (sometimes
at the mother’s request) collect phone calls, visits, plans for transporting
the child to visits, and counseling. In some cases, the agency goes to court
to suspend the visits.
Women have a right to a hearing in family court before they can be
denied reasonable visitation rights, regardless of whether or not they are
incarcerated.106 However, many women are not aware that they have this
right. Communication and transportation problems between courts and
corrections may mean that mothers miss attending family court hearings
even when the termination of parental rights is at stake. An incarcerated
parent also must depend on the department of corrections to transport her
so she can attend court dates. Some women must testify by telephone. Also,
ASFA does not require continuity of legal representation. A woman may
find that the attorney who defends her against abuse and neglect charges
(who may be at least somewhat familiar with her case) is not the same attorney who deals with the termination of parental rights or other family
court proceedings. And, while states provide attorneys for women facing
the termination of parental rights, incarcerated women may have to represent themselves or retain a private attorney for visitation hearings.107
Even when termination is not imminent, agency workers and social
workers must overcome significant hurdles in trying to arrange or facilitate
visits, in part because they must navigate two large and confusing bureaucracies: the child protection system and the correctional system.108 These
bureaucracies are not in the habit of working together. This makes it difficult to arrange visits or establish whether a woman is able to care for her
child upon her release. Agency workers have to coordinate schedules to
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make sure the mother and the child are both available for the visit. The
longer a woman is incarcerated, the greater the likelihood that she or her
child will experience a change in placement. Women may be relocated to
another facility, and children may be moved to another foster home. In
California, one-third of children who entered and remained in foster care
for more than a year experienced three or more placements.109
Agency workers have to arrange transportation and either accompany
the child or arrange for a staff member to do so, on day-long or overnight
visits. In some cases, workers may not understand the nature of their obligation. For instance, in New York City, the Administration for Children’s
Services reimburses agencies for travel related to visits more than 50 miles
away, while agencies are responsible for reimbursing for visits within a
50-mile radius.110 Some workers, however, have misunderstood the policy
to mean that they were not obligated to arrange visits for children whose
parents were located more than 50 miles away.
Social workers’ caseloads often do not permit them to meet with an incarcerated mother to arrange visits or to coordinate services. Courts do not
routinely order mediation that could humanize and facilitate the relationship between the foster parent, the caseworker or social worker, and the
mother. The power imbalance and the politically and emotionally charged
context in which decisions are made means that a good working relationship among the key players is difficult to achieve without some form of
mediation or routine contact to help them trust and respect one another.
A woman whose child was in foster care objected: “Don’t go throwing
words around like ‘partnership.’ Because no one who has the power to take
away my child is my partner.”111 Another woman observed that “the foster
families hold all the power . . . and the state already thinks that they do a
better job than me. What chance do I have? They have a better house, more
money, and there are two of them and one of me. I feel like they are judging
me all of the time. Sometimes I think it would be easier if I just gave up . . .
and then I say no, I love my kids and I can be a good mom to them.”112
Demonstrating Rehabilitation
A mother with children in foster care must show meaningful participation with the state agency’s case plan and complete the services outlined
within a certain time frame if she is to avoid termination of her parental
rights. The case plan may include instructions that she is to undergo counseling, attend classes on parenting and anger management, be subjected
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to random drug testing, complete a drug treatment program, and, if she
is being released, obtain housing and a job. In many cases, it is virtually
impossible for an incarcerated woman to demonstrate that she has been
rehabilitated or is otherwise someone whose parental rights should not be
terminated. Many of the services incarcerated women seek or need (e.g.,
drug treatment or parenting classes) are unavailable in the prison or have
long waiting lists. Within the same state, there may be wide variation in
the resources that women can access while incarcerated or under court supervision in the community. Almost all of the prisons in a 2002 national
study provided parenting classes for their female inmates, but only 14 offered parenting classes with children present.113 Most of the parent-child
programs offered are run by outside providers, and the quality of the programs varies widely.114 Some of the so-called programs may include only a
few hours of general discussion on parenting.115 Women may be deterred
from participating if they must pay for the textbooks or materials used in
the courses.
Mothers with mental illness face additional challenges to demonstrating they are rehabilitated.116 Without high-quality mental health services,
such women often accumulate disciplinary infractions on their record as
they find themselves unable to adapt to and cope with the military-style
routines and rules of prison life. Around one-half of women prisoners with
mental health problems are charged with violating facility rules (compared
with about one-third of women without mental problems).117 Given correctional facilities’ emphasis on security and order, such a history may make a
woman ineligible to participate in the programs she needs to demonstrate
that her parental rights should not be terminated. On other occasions, a
woman may be labeled as mentally ill or addicted in order to help her gain
access to reunification services, only to find later that these labels may be
used against her in family court.118
On top of everything else, there is no guarantee that judges will recognize the efforts that women have made. A New Jersey woman, referred
to in court records as “S.A.,” was addicted to heroin.119 Her rights to her
young son were terminated in 2004. A few months later, while incarcerated on charges of possessing methadone without a prescription, S.A. gave
birth to a girl, “Kate.” S.A. was likely to be released before her daughter’s
first birthday. According to S.A., she and her mother called the Division of
Youth and Family Services (DYFS) on several occasions but did not receive
a return phone call. There was also unrefuted evidence that S.A. had been
making substantial and largely successful efforts to address her addiction.
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The family court terminated S.A.’s parental rights six months after Kate
was born in proceedings that the appeals court described as “unjustifiably
rushed.” There was no inquiry about S.A.’s potential fitness as a parent or
whether foster care was in Kate’s best interest. As the appeals court later
ruled, the speed with which the termination proceedings took place effectively barred S.A. from having contact with her daughter, frustrated any extended efforts at rehabilitation, and discouraged meaningful planning for
her life after she was released. While DYFS was not required to offer services (since S.A’s rights to another child had been terminated), the appeals
court rejected the idea that this gave the state service agency the license to
ignore S.A.’s efforts to have contact with her daughter, since her rights at
that time remained intact. In February 2006 (a year after the termination
proceeding), a New Jersey appeals court finally ruled that the family court
had improperly terminated S.A.’s parental rights.

Post-Incarceration Issues
Women who are involved in the criminal justice system are held accountable
to a mothering ideal that, by definition, their economic and social circumstances often preclude them from ever meeting. Upon release from prison,
women who are mothers look forward to the prospect of reconnecting with
their families and possibly reuniting with their children.120 They are confronted with enormous challenges, though. Many mothers are unsure what
they need to do to be reunited with their child or where they are in the reunification process. One study of 100 women released from prison found that
nearly three-quarters had not yet reunified with their children, though most
of these women were seeking reunification with at least one child.121
Some court orders are unrealistic, such as requiring a woman to complete drug treatment within 15 months, even though the available programs
are 18 months long. Publicly funded community treatment slots often have
wait lists of weeks or even months. Wait lists are longest for residential programs. Women transitioning from a jail or prison treatment program into
the community need immediate admission into treatment. Even a delay of
one day between release and treatment can result in a lost opportunity for a
woman to begin or resume treatment.122
Mothers often only have a year to demonstrate that they have been rehabilitated as parents. They are not helped in their reunification efforts by
family therapists who recommend that the “family needs at least 1 year of
family therapy” or that the mother needs “at least 2 years of therapy.”123
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The post-release adjustment itself can be quite daunting.124 One woman
responded with anxiety to the news that she would be rejoined with her
children a week after she was released:
Now, I think that is pretty harsh. I’ve been on my own for a whole year, and
then I come out and have the kids slammed on me, which anybody would
think, “God, you’d think you’d want the kids back,” but I don’t know if I
can cope. A week out, and that’s all they’re giving me to get my head back
together again, and then I’ve got the routine of the children. I think that’s
a bit too much.125

Incarcerated women’s lives are circumscribed by a web of regulation and
surveillance. The same is also true for criminal justice-involved women
who are not incarcerated but are expected to comply with probation, parole, or drug court requirements. The stress is keenly felt by single mothers, whose resources may already be strained.126 In order to remain “free,”
women are expected to get a job and participate in some form of community supervision. Yet the more conditions to which they are subjected, the
harder it is for them to meet all the demands, the greater the likelihood
that they will violate, and the greater the likelihood that a violation will be
noticed, risking a return to incarceration. As Alicia, a woman subject to
intensive probation conditions, described:
They expect us to have a full-time job, which is fine, counseling four times
a week, on top of community service two hours a day; so that’s ten hours a
week, so where is the time for your kids? And they know some people have
kids, but they don’t care. You mess up any step of the law and they’re violating you and putting you in prison. . . . And if you don’t go to counseling
when they say to go, you’re violated even if you drop clean every day.127

Women also struggle to gain economic access to their right to bring up
their children, as indicated by the challenges to securing housing and a
stable source of income, such as a job.128
Housing
Parole conditions typically require a stable address so that parole officers
can make home visits to check on the parolee’s progress. In many areas,
few housing alternatives exist for individuals who cannot live in public
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housing or with friends or relatives. Consequently, many previously incarcerated women live in homeless shelters or other forms of temporary
housing, which are correlated with higher rates of re-arrest.129 In many cities, gentrification also has reduced the amount of affordable housing. Although many women live with a family member once they’re released from
prison, this is not a viable option for all parolees. Families may already live
in overcrowded conditions or are struggling to make ends meet. For some
parolees, living with family members may be a source of stress and temptation rather than a safe haven; about 10 percent of the drug users in one
study had at least one family member who had used cocaine in the past 30
days.130
Since 1996, public housing authorities and other providers of federally
assisted housing have the option of denying housing to certain individuals,
including those who use illegal drugs.131 In 2002, the Supreme Court ruled
that public housing officials could evict entire families if a guest or someone in the household was convicted of a drug offense. As a result, many
women cannot go home to public housing without putting their families
and friends at risk of eviction.132
Although private landlords are not permitted to refuse to rent to someone on the basis of a conviction for past drug use, a person convicted of
the sale or manufacture of drugs, or someone who is currently a drug user,
is not protected.133 Furthermore, while the law ostensibly protects against
discrimination on the basis of drug addiction, landlords do not necessarily
refrain from acting on their biases, and the laws are not always enforced in
a rigorous or timely fashion.
Income and Employment
Past or present drug use and criminal involvement makes it hard for many
persons released from prison to obtain a stable source of income. The 1996
federal welfare law bans people convicted of drug felonies from receiving
public assistance benefits and food stamps for the rest of their lives, even if
they overcome a drug addiction or have otherwise demonstrated that they
are rehabilitated. People convicted of other offenses (including violent offenses) are not subjected to such a ban. Some states have eliminated the
ban entirely or limited the ban in some ways (for example, by requiring
treatment), but 17 states have adopted the ban without modification.134
Poor women across the country are seriously disadvantaged when trying to enter the job market, and women recently released from prison face
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additional challenges. Some of the problems stem from the women’s lack of
marketable skills or human capital.135 Nearly one-half of all persons incarcerated in state prison for drug convictions have not completed high school
or earned their GED.136 Many women have histories of extensive drug use
or other medical problems that prevent them from qualifying for betterpaying jobs that require heavy manual labor.137
Job discrimination and employment bans also get in the way of a woman
with a criminal record securing employment or otherwise being able to
support her children.138 Job discrimination against persons with felony
convictions is common. Most states permit public and private employers
and occupational licensing agencies to disqualify applicants with any kind
of criminal record, no matter how inconsequential the criminal history,
how long ago the offense occurred, or how good the applicant’s work history and qualifications.139 Consequently, formerly incarcerated women are
often banned from jobs for which they may be well suited or have practical
experience. These include caring for children, disabled, or aged persons;
working in assisted living facilities, nursing homes, camps, schools, or after-school programs; delivering meals-on-wheels; or working for transportation companies.
A report issued by the Boston Foundation and the Criminal Justice Institute highlighted some of the problems with criminal record reporting in
Massachusetts.140 Criminal record information is often inaccurate and may
actually refer to another individual with the same date of birth and a similar name. Also, the system serves two very different end-users: law enforcement officials (who presumably have the skills necessary to read and interpret the report) and prospective employers outside the criminal justice system, who may not know how to accurately interpret the report. Employers
may reject applicants with a long record, even if many of the charges listed
in the report were dismissed or are years old. Many potential employers do
not have guidelines to help them determine how particular criminal history information should be interpreted. This may result in their applying
unnecessarily stringent standards. Also, in Massachusetts and elsewhere,
felony and misdemeanor convictions are recorded for at least 15 and 10
years, respectively. Consequently, individuals may be held accountable for
offenses that no longer have any bearing on their present ability to handle
a job. David Nidus of the Fortune Society concludes that “law and reality
often don’t mix well, since an employer interested in keeping ex-offenders
out of the workplace can almost always find some other element on which
to base the rejection of a client.”141
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Conclusion
Despite mounting public concern about incarceration and conditions of
confinement, in all likelihood, incarceration will figure prominently in our
responses to crime for the foreseeable future. Without a fundamental shift
in our approaches to punishment and parenthood, incarcerated women
will continue to be scapegoated and widely assumed to be incompetent
mothers, should their parenting be acknowledged at all. High-profile cases
of often horrific neglect and abuse contribute to the perception that lowincome women—not just those who are incarcerated—are unfit mothers.
At the same time, we may idealize foster and adoptive parents who are perceived as having better incomes, better homes, and less chaotic lives.
The criminal justice system features the incarceration of thousands of
women for a few years in geographically remote areas away from their families and other loved ones. The child protection system offers serious time
constraints, an emphasis on the stability of the child’s placement rather
than reunification, and caseworkers and social workers burdened with
heavy caseloads and scarce resources. Indeed, it is hard to imagine a situation that was better designed to fail incarcerated women and their children
than the current one.
It is not clear that ASFA and the emphasis on terminating parental rights
based on time frames provide any overall social benefit for children. ASFA
and the policies described earlier also depend on and perpetuate a false
dichotomy that pits parents’ rights against children’s rights. The tendency
of some judges, agency workers, and foster parents to see the mother-child
relationship as an adversarial one precludes serious consideration of how
material and social assistance to mothers and other caregivers stands to
benefit children as well.142 In Shattered Bonds: The Color of Child Welfare,
law professor Dorothy Roberts points out that the system in America emphasizes child protection, not child welfare. The system focuses not on assisting parents in providing for the welfare of their children but on protecting children by threatening to take women’s children away. America has
tolerated this because of the color of America’s child welfare system, Roberts concludes. “This protective function falls heaviest on African American parents,” Roberts asserts, “because they are most likely to suffer from
poverty and institutional discrimination and to be blamed for the effects
on their children.”143
A more sympathetic view of incarcerated mothers as uneducated, victimized, downtrodden, world-weary women is, on the face, preferable
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to one that assumes their incompetence. This perspective, however, also
masks the diversity of women’s backgrounds and experiences. It ignores
their strengths and mitigates against the possibility that many incarcerated
women are or aspire to be capable, loving mothers.
Many of the known negative consequences of incarceration could be
offset if we made it easier for incarcerated women and their families to become or stay connected, provided more support for the substitute caregivers, and addressed the problem of overburdened and underresourced foster
care agencies. As sociologist Barbara Katz Rothman notes, motherhood is
“a, and maybe the, prime relationship, primary in the lifespan of the person
being mothered, primary in establishing our understandings of what it is
to be connected with another human being.”144 By supporting an incarcerated mother’s efforts to establish or maintain ties to her children, we are
helping her in ways that play an important role in her own rehabilitation
and well-being, as well as the households and communities of which she
and her children are a part.145 In doing so, we acknowledge society’s stake
in seeing a family succeed.

8
“Asking for It”
Battered Women and Child Custody

Every woman needs a good pounding every now and then.
—Donald R. Roberts, North Country (NY) village justice, who
refused a woman’s request for an order of protection against her
husband (quoted in New York Times, September 25, 2006)

In 1999, Jessica Gonzales obtained a restraining order against
her estranged husband, Simon, who had a history of abusive and erratic
behavior. The order barred him from contact with her and their three
young daughters, ages 7, 9, and 10, and stipulated that the police were to
arrest Simon if he violated the order. A month later, Simon took the girls
without permission. Jessica called the police at 7:30 p.m. who told her to
call back at 10 p.m. if the girls had not returned. An hour later, Jessica called
the police again and told them that she had spoken to Simon on his cell
phone and he was at an amusement park. She requested that the police
arrest him there. They didn’t. Jessica called two more times over the next
few hours, and each time was told to call back later. Jessica drove to her
husband’s apartment and found it empty. She called the police, but after
40 minutes, no officer had arrived. Jessica drove to the police station and
filed an incident report. The officer who made the report left for a dinner
break without taking any action. At 3:20 a.m., Simon drove up to the police
station and started shooting a gun that he had purchased, as it turns out,
only an hour after he had taken the girls. During the gun battle, Simon was
killed. Afterward, police officers discovered Jessica’s three daughters, dead,
in Simon’s truck.
But the story doesn’t end there. Jessica sued the town of Castle Rock,
Colorado, for refusing to enforce the restraining order against her husband.
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In 2005, the Supreme Court ruled in Castle Rock v. Gonzales that police
are exempt from legal action, even when their refusal to enforce a valid
restraining order resulted in death.1 As NOW president Kim Gandy observed, “The U.S. Supreme Court just hung a ‘shoot here’ sign around the
necks of battered women and their children all across the country.”2
Child abductions are not uncommon. Some 200,000 children are abducted by family members each year; in most of these cases, the abductor
is a man in his 30s or 40s, typically the child’s biological father.3 In about
60 percent of all cases, the police are contacted, usually to recover the child
from a known location or to help locate a missing child.4 In the vast majority of cases, the child is returned; however, in more than one-half of all
cases, the child is gone for a week or more. In around 44 percent of family abductions, the child is concealed, and in almost one in five cases, the
children are moved out of state with the intent to make recovery difficult.
Typically the abductor intends to prevent contact between the child and
the mother and to change the custody arrangements permanently.
Intimate partner violence is an even bigger problem, accounting for onefifth of all nonfatal violence and nearly one-third of fatal homicides among
females 12 years of age and older.5 According to estimates from the National Crime Victimization Survey, in 2001, an estimated 590,000 women
experienced physical violence by their current or former intimate partners,
who are usually—though not always—heterosexual men.6 Most rapes and
other physical assaults against women are committed by a current or former spouse, a live-in partner, or a date.7 As many as one in five rapes are
marital rapes (that is, nonconsensual sexual acts between a woman and
her husband, ex-husband, or intimate long-term partner).8 Around 1,200
women in the United States are killed each year by a husband, ex-husband,
or boyfriend.9
Sociologist Michael Johnson distinguishes among four types of intimate
partner violence, two of which are especially relevant to the present discussion.10 “Intimate terrorism” (originally known as “patriarchal terrorism”)
escalates over time and is more likely to cause injury. Intimate terrorism
is motivated by a man’s need for power and control in the relationship; it
helps us understand why an abuser’s violence against a woman may actually escalate when the woman leaves or attempts to leave the relationship.
Also, men who engage in intimate terrorism are most likely to institute custodial challenges as a means of scaring a woman into returning to or staying with him, or to punish her for leaving.11 Women are more likely than
men to engage in “violent resistance.” Violent resistance includes fighting
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back against a violent and controlling partner. Police officers may interpret
a woman’s violent resistance in a way that justifies her arrest.
Prior to the 1980s, police were reluctant to make arrests in domestic violence cases, and prosecutors were reluctant to pursue charges because of
widely shared perceptions that the victim wouldn’t cooperate, that court
action was a waste of time, or that the courts should stay out of “private”
matters between a man and his family. In 1983, Tracey Thurman nearly died
from injuries she sustained when her estranged husband attacked her in
broad daylight for 27 minutes, stabbing her repeatedly in the chest, neck, and
throat; kicking her in the head; breaking her neck; and leaving her partially
paralyzed. Police officers had repeatedly ignored Tracey’s requests for a warrant for her husband’s arrest. When she called the police on the day of the
attack, it took nearly a half hour for a single Torrington (Connecticut) police
officer to respond. Tracey successfully sued the police force, claiming that the
Torrington police were negligent in failing to protect her as they would any
other crime victim simply because she was married to her attacker.12
Thurman v. City of Torrington and other cases have dramatically altered
how the criminal justice system responds to domestic violence; arrests and
prosecutions for domestic violence have increased.13 Most states have adopted
laws specifically aimed at domestic violence and battery.14 These laws stiffen
the penalties for domestic violence (especially repeat offenses) in an attempt
to ensure that the assaults and other offenses committed in a domestic violence context are taken as seriously as other crimes. All states have introduced
laws that authorize police to arrest domestic violence offenders without a
warrant in misdemeanor cases based solely on a probable cause determination that an individual had engaged in domestic violence.15
Although we have come to regard domestic violence as a crime, we have
yet to recognize it as a violation of women’s reproductive rights. Some of
the criminal justice and family court responses are anchored in the same
patriarchal assumptions that make domestic violence such a pervasive
problem in the first place. Our responses too often fail to support battered
women’s rights to bodily integrity and actively undermine a woman’s right
to care for her children. In this way, our responses embolden abusers while
reinforcing women’s second-class position in society.

A Violation of Bodily Integrity
Except for victims of child abuse, victims of intimate partner violence are
more likely than other victims to sustain injuries.16 Over 40 percent of spousal
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victims and over 50 percent of other intimate partner victims received at least
“minor” injuries (such as black eyes, swelling, cuts, and chipped teeth); nearly
20 percent sustained serious injuries (including gunshot wounds and rape).
Violence between intimates accounts for nearly one in six murders; women
are far more likely than men to be killed by their intimate partner.17 Although
it is not common for women to become pregnant as the result of rape, pregnancy is more likely to occur when the sexual assault is not an isolated incident, as is the case with marital rape and incest.18 Like other rape victims,
women who are raped by a current or former intimate partner may suffer
from depression, memory loss, and other serious emotional problems.19 A
woman may avoid going to see a doctor even for routine appointments or
annual pelvic exams (or be prevented from doing so by her partner), because
of fear that her abuse will be detected.20
All women have the right to be free from exploitation, sexual assault,
and other forms of violence. Women also have the right to enjoy freedom
of movement and security of one’s person. Engaging in violence against a
woman clearly violates her bodily integrity. Few people in the United States
would dispute this. But some aspects of our official responses to violence
against women suggest that we are not fully committed to protecting this
right or to ensuring that all women have access to it.
Take, first, the example of marital rape. Being in an intimate relationship
does not erase a woman’s right to say “no” to sex. Since 1993, marital rape
has been defined as a crime in all 50 states in at least one section of the sexual offense codes. This is not the watershed achievement one might imagine, however. Most states treat being raped by one’s past or present husband
or boyfriend less seriously than being raped by a stranger. As of May 2005,
around one-half of all states still had exemptions that provided men some
immunity from being prosecuted for marital rape under certain circumstances.21 For example, some states require that the spouses must have been
living apart or that the abusive spouse must have inflicted physical injury
on the victim by the use of force or violence (rather than “only” the threat
of it by say, holding a gun to her head). Some 20 states exempt men from
sexual offense charges when their wives are mentally incapacitated (e.g.,
very drugged or intoxicated) or physically helpless (i.e., unconscious or
in a coma); in some states, husbands are immune from rape charges even
when they themselves administered the intoxicants that rendered the wives
mentally incapacitated or otherwise incapable of consenting.22
As the case of marital rape shows, not all of our laws articulate a respect
for women’s bodily integrity. In other instances, laws offer some recourse
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or protection against violence, but they are not implemented or enforced.
Such is the case with restraining orders. Both criminal and civil courts can
issue restraining orders or orders of protection, though they are usually
sought in the civil system through family court.23 Court orders of protection either require the abuser to have peaceful contact with the victim (if
they still live together or share child custody) or prohibit the offender from
having contact with the victim. They also typically prohibit firearms possession and order the abuser to surrender any weapons. Most states and
the District of Columbia treat violating a civil court order of protection as a
separate criminal offense, usually a misdemeanor.24
But the statutes present only one part of the picture. There is also the
matter of practice. Many restraining orders are never issued or served,
and when that happens, batterers cannot be prosecuted for violating those
orders. In 2005, a California task force found that 17 courts weren’t issuing restraining orders, even when required by law, or lacked a procedure
for entering them into their database. And many abusers were allowed to
own firearms in violation of the orders.25 In 2006, the Orange County Register surveyed all 58 California counties and interviewed judges, law enforcement officials, advocates, and victims of domestic violence.26 About
260,000 active restraining orders were on record in California, about
147,000 of which were criminal protective orders issued when domestic violence cases were prosecuted or as a condition of probation. At least one in
every seven restraining orders had not been served, including one in three
civil orders.
In Maryland, shoddy record keeping has had fatal consequences. In
2003, Lisa Spicknall filed a $20 million lawsuit claiming that the failure of
the state to maintain correct information on a court protective order in
a state computer database and a lack of training of county clerks allowed
the father of her children to buy a handgun.27 Richard Spicknall II used
the handgun in the slaying of her two children. A county sheriff ’s clerk
had conducted an audit of a database eight months earlier, saw the word
“consent” in the restraining order, and thought it meant Richard was permitted to buy a gun. In reality, it meant that both parties had agreed to the
restraining order.28 Lisa Spicknall’s lawyer said an internal audit of the system that was completed before the shootings indicated an error rate of 85.7
percent.29
Furthermore, in 11 California counties, people filing for a temporary restraining order issued in family court must first provide advance notice to
the person they are accusing of abuse. In some cases, this requires women
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to call their abuser and then read a script, “I am getting a domestic violence
restraining order against you because [reason] at 1:30 today [date] at the
Lamoreaux Justice Center at 341 The City Drive in Orange, California.” The
advance notification requirement endangers many victims since many abusive partners react to the notice with threats, intimidation, and violence.30
The National Center for Victims of Crime points out that protective orders “are effective only when the restrained party is convinced the order
will be enforced.”31 They also noted that batterers subject to family court
orders tend to be more dangerous than those subject to orders issued in the
criminal court.
For restraining orders to have teeth, they must be consistently enforced
not only within a jurisdiction but also across state and tribal boundaries.
The “full faith and credit provision” of the federal Violence Against Women
Act (VAWA) stipulates that a valid protection order issued in another state
must be enforced everywhere throughout the country. Prior to the passage of VAWA in 1994, only a handful of state statutes provided any type
of full faith and credit to protection orders from other jurisdictions.32 Implementation has been checkered. Some jurisdictions have failed to act or
have been slow to submit orders to the national registry. In May 1997, the
FBI began accepting protective orders for a national registry. A year later,
however, the national registry contained fewer than 5 percent of the 2 million orders believed to qualify for entry.33 In February 2003, the National
Protection Order File held only around 750,000 protection orders from 43
states.34
Some states passed legislation that imposes additional requirements
in order to recognize an out-of-state order. Some states enforce only outof-state orders that could be issued under the laws of the enforcing states.
Unstandardized practices, the lack of trust and connections across jurisdiction, fees being charged for out-of-state or out-of-jurisdiction queries,
and the lack of standardized and recognizable language in the orders themselves all have interfered with implementing full faith and credit.35 Judicial
officers, court administrators, advocates and service providers, law enforcement personnel, and attorneys who are involved in the enforcement of the
orders often find the process confusing, as do the victim-petitioners who
are trying to have the order enforced.
In sum, legislation is an important part of addressing the problem of
domestic violence. The existence of laws sends a message about the value
placed on women’s physical safety and well-being, a message that needs to
be heard by both men and women. At the same time, the failure to enforce
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the existing laws also sends a message and undermines the intent of the
laws themselves.

The Right to Be a Mother
Intimate partner violence is thought to have damaging externalized effects
(e.g., antisocial behavior, including delinquency and aggression) and internalized effects (e.g., anxiety, depression, and low self-esteem) on the children who witness it. Much attention is also given to the intergenerational
transmission of violence. The metaphors of “transmission” and a “cycle of
violence” suggest that violence is inevitable among men who witnessed
family violence as children; in point of fact, the vast majority of these men
do not commit serious acts of violence.36 Two noted experts on intimate
partner violence, Michael Johnson and Kathleen Ferraro, point out that
most studies have found only small (even tiny) intergenerational effects.
Quite possibly, the effect of witnessing violence varies depending on the
severity of violence in the family, the extent to which a child was exposed
to or experienced the violence personally, and other stressors present in
the home, as well as the presence of protective factors and the child’s own
psychological make-up.37
Battering can impede a woman’s ability to be an effective parent. The
injuries and psychological duress associated with severe abuse can make
it tough to hold down a job that supports one’s family. A partner’s violence
can inflict physical, emotional, and cognitive damage that makes it harder
for a woman to care and provide for her children. It does not automatically
render a woman an unfit or neglectful parent, however. Even in the face of
serious violence and stress, women systematically take steps to reduce the
effects of the violence on their children such as offering a strong, reassuring presence and arranging for the child to stay with a friend or relative.
A child’s safety and behavior often weigh heavily in a woman’s decision
whether or not to leave, as does the need to ensure continued economic
support.
Again, however, our official responses to violence against women do
not adequately support women’s efforts to parent. They often overlook
how domestic violence is rooted in patriarchy and a desire for male control. In some cases, they miss the mark entirely. For instance, children are
far more likely to be abducted by a male family member than a stranger.
Partners’ and ex-partners’ credible threats of child abduction and homicide
instill incredible fear and distrust in mothers and are often quite effective
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in controlling women’s actions. Stereotypical child kidnappings committed by strangers (like the high-profile case of Polly Klass) are rare; there
are fewer than 200 such cases a year.38 Rather than allocate resources to
address the problem of family abductions and custody disputes, however,
the Department of Justice spent $12 million to create the national AMBER
Alert system.39 The lobbying for the AMBER Alert legislation preyed on
the public’s fear that strangers—not fathers and ex-husbands—would kidnap their children. The discourse was dominated by stranger kidnapping
and overwhelmed any discussion of dangers associated with more likely
(and proximate) sources of harm to children and families: that is, a male
relative.
Interestingly, anecdotal accounts suggest that law enforcement officials
are reluctant to issue AMBER alerts every time a family member kidnaps
a child or a child runs away, for fear that the public will eventually ignore
the alerts. A spokesperson for the Texas Department of Public Safety told a
reporter, “You don’t want to be in a position where you get Amber fatigue
where people say, ‘It never ends, another Amber Alert,’ and they tune out.”40
An Ohio police chief pointed out that law enforcement officers usually err
on the side of caution to protect people, but with the AMBER Alert, “If you
erred on the side of caution, this thing would be going off all the time.”41
Perhaps it is not entirely surprising that from 1996 to January 2007, the
AMBER Alert System led to the safe return of only around 300 children.42
Just as AMBER Alert downplays the role of family violence in child abduction, the same is true of many decisions about custody and visitation.
When the victim is the mother of a minor, her domestic abuse case is often
heard in family court rather than criminal court.43 Court officials and case
workers frequently fail to understand the complex context in which domestic violence occurs, and they may blame the victim for her abuse. In the
remainder of this chapter, I examine how this bias affects women’s rights to
mother. An abused mother may face an uphill battle to obtain sole custody
of her child or to avoid visiting arrangements that subject her to continued
violence and control. Also, abused women may have to defend themselves
against charges of neglect if they are unable to protect a child from directly
or indirectly experiencing violence.
Custody, Visiting, and the Impact of “Fathers’ Rights”
Historically, common law considered children as property and awarded
custody to fathers. In the twentieth century, the approach shifted to the
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“tender years doctrine,” which held that women should have custody of
very young children. But since the 1980s, the custodial presumption favoring mothers has eroded. In particular, the so-called fathers’ rights movement has led to judges prioritizing joint custody over a woman’s safety
when making custody and visitation rulings. Fathers’ rights advocates have
been effective in convincing judges and others that men are being unfairly
denied involvement in their children’s lives after separation, even if the reason for the separation is domestic violence.
Child psychiatrist Richard Gardner invented the term “parental alienation syndrome,” or PAS, to describe cases that he believed involved false
allegations of sexual abuse.44 In serious cases of alleged PAS, Gardner recommends that custody of the child be transferred from the beloved parent
to the rejected parent for deprogramming. Gardner originally asserted that
PAS was present in approximately 90 percent of the children whose families
were involved in custody litigation, though he did not provide any empirical evidence to support his claims about PAS, its frequency, or its context.45
The notion of PAS has been thoroughly discredited on empirical and legal
grounds by mental health and legal communities, including the National
Council of Juvenile and Family Court Judges, the National District Attorney’s Association National Center for the Prosecution of Child Abuse, and
the American Psychological Association’s Presidential Task Force on Violence and the Family.46 Despite its scientific invalidity, the term “PAS” has
been applied to a wide range of cases in which a child refuses to visit the
noncustodial parent, regardless of whether or not the child objects on the
basis of alleged abuse.
The result of Gardner and the fathers’ rights lobbying has been that
judges, assessors, arbitrators, and other state agents are afraid of appearing biased if they don’t support joint custody and liberal visitation for male
parents, even if these arrangements compromise the safety of women and
children.47 In one case of fathers’ rights run amok, an Indiana woman, Kim
Linetty, was ordered by a judge to take her three children to visit their father in prison, even though the father, Henry J. Weldy, is serving time for
raping Kim in 2002.48
The fear of not being believed or taken seriously keeps many women
trapped in abusive relationships. When there are no previous police reports on file, a woman’s claims may be doubted. But many women take
out orders of protection or call the police only as a last resort. Also, violence or the risk of a father kidnapping a child escalates while or after a
woman separates from her abusive partner.49 Thus, it may not be until after
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the separation that a woman is impelled by circumstance to seek an order
of protection or report the abuse to the police.50 Cases like that of Lori Jean
Smith are not unusual. Lori Jean filed for a divorce in December 2004 and
planned to move out after the holidays. Her husband refused to accept her
decision and began drinking heavily and making threats. On December 27,
Lori Jean tried to get a temporary restraining order, but the clerks failed to
process it. That night, according to the police, Gary Smith shot Lori Jean in
the head with a 12-gauge shotgun. He later told the police, “I’m 61 years old.
I have no future, so I might as well just make sure that she has no future,
too.”51
The myth persists, fueled in large part by father’s rights activists, that
women routinely and intentionally lie about being abused (or about their
children being physically or sexually abused) in order to gain an advantage in a custody or divorce case. Women are accused of misusing orders
of protection to kick men out of their homes or to deny them contact with
their children. In reality, abusers’ false denials or false accusations (e.g., that
their partners are lying unfit, aggressive, vindictive brainwashers) are more
common than victims’ false claims of abuse.52 A Canadian study found that
in cases involving a custody dispute, the rate of intentionally false allegations of child abuse is about 12 percent, with noncustodial parents (usually
fathers) most frequently making intentionally false reports.53 Another study
of 215 cases of sexual abuse allegations in divorce cases found that adults
knowingly made false allegations in fewer than 5 percent of all cases.54
Lawyers and judges tend to be cynical and too willing to assume a
woman is fabricating an allegation of abuse.55 Judges and other family
court personnel may wrongly believe that considering domestic violence
“is tantamount to being partisan to mothers.”56 Essentially, the situation
constitutes a form of “equality with a vengeance.” Equal treatment is not
inherently fair treatment, and “special” treatment that takes into account a
parent’s abuse is not inherently unfair. “Although some abusive men genuinely want a relationship with their children and desire an improved postseparation relationship, many batterers pursue visitation as a way of gaining access to their ex-partner,” Peter Jaffe and his co-authors of Child Custody and Domestic Violence note. “For many women, the burden of battling
their former partner, traversing a court system that is highly suspicious of
allegations of violence, and coping with a visitation schedule that delivers
their children into the arms of their abuser can be crushing.”57
Most states have adopted one of two approaches for addressing domestic violence in their custody statutes: (1) rebuttable presumption statutes,
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which presume that the abuser will not have custody of the children; or
(2) factor tests, which encourage judges to weigh the effects of domestic
violence in determining a child’s best interests.58 Organizations such as the
National Council of Juvenile and Family Court Judges, the American Psychological Association, the American Bar Association, and even the U.S.
Congress recommend that a finding of domestic violence should create a
presumption that the abuser will not have sole or joint custody of children.59
Abusive parents can rebut the presumption by, for example, completing a
treatment program for batterers. The problem with this is that completing
a batterer’s program does not guarantee that the batterer even attended all
of the required sessions, much less that he was rehabilitated. In fact, there is
much reason to question whether court-ordered treatment of spouse abuse
is effective; programs often fail to challenge the batterers’ sense of entitlement to a patriarchal dividend that underlies women’s subordination.60
Another problem is that mandatory arrest policies may result in a
woman being arrested for domestic violence, even if she is acting in selfdefense or is not the primary aggressor. This arrest may label her a domestic violence perpetrator and thwart her efforts to obtain custody if the
family court judge must apply the rebuttable presumption standard.61
Thirty-four states and the District of Columbia have factor tests that
make domestic violence one factor that judges must consider in determining custody.62 Most states mandate that all factors must be weighed equally,
though some states give greater weight to domestic violence. Predictably,
fathers’ rights advocates prefer factor tests because it makes it easier for
men to get custody of their children in cases involving domestic violence.
Another problematic practice is using parenting coordination and mediation as a means of resolving disputes for “high-conflict” families, including those that involve past or present domestic violence. As the American Bar Association has pointed out, such measures are inappropriate in
domestic violence cases.63 Batterers may use the parenting coordination or
mediation process to threaten victims or to manipulate the coordinator or
mediator in order to gain concessions. Mediators often encourage the victim to be cooperative, flexible, and willing to negotiate, while discounting
the fear that prevents her from asserting her needs. Mediation, for instance,
presumes that participants can maintain a balance of power and reach a
mutually satisfactory resolution. In cases of domestic violence, the abuser’s
desire to maintain power and control over the victim undermines the entire method and purpose of mediation. The process and the outcome can
be unfair—and even dangerous—if the imbalance of power is great or goes
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unrecognized. Furthermore, the mediator’s neutrality and the process’s focus on the future may discourage discussions of past abuse. This, in turn,
may strengthen the abuser’s belief that his behavior is acceptable.64
In some jurisdictions, domestic violence may be so prevalent that it is
“tuned out” except in the most egregious cases. The high prevalence of domestic violence in caseloads may cause law enforcement, mental health,
and legal professionals to view common acts of domestic violence like
pushing, slapping, and threatening as insignificant. A study of supervised
and unsupervised visitation in New York City found that more than threequarters of the study’s 242 participants had experienced severe forms of
physical and psychological abuse, and nearly one-half had reported severe
injuries.65 A history of abuse or injuries did not influence whether a father
was ordered to a supervised visitation center, family-supervised visits, or
unsupervised visitation.66
Many judges do not adequately take into account domestic violence
when determining custody or visitation schedules. In Massachusetts, the
Battered Mothers’ Testimony Project (BMTP) conducted extensive interviews with 39 women who had experienced violence from an intimate
partner and were engaged in custody litigation with the abusive ex-partner.67 BMTP found that physical custody and/or unsupervised visitation
was granted or recommended to men who had used violence against the
mothers, the children, or both. When child custody was disputed, judicial
actors either did not accept or did not consider documentation of violence
against women or children.
Child Protective Services
Women who leave their abusers face battles over custody and visitation. Women who do not leave, however, risk being charged with neglect
or abuse for exposing the children to violence and having their children
removed from their custody.68 A tendency exists to focus narrowly on a
woman’s failure to leave. Family court and child protective service workers often assume that women who leave their abusers are better parents
than those who stay.69 Women are expected to report abuse to the police,
get a restraining order, and file for divorce, even though these measures
provide no guarantee that the abuse will end and may actually fuel violent retaliation. At the same time, women take many protective measures
to shield their children from serious harm. These steps, however, are often
ignored or unacknowledged. For example, one woman described some of
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the routine ways in which she protected her very young children from being harmed by her husband’s violence, including
putting the kids to bed very early (waking very early with them and getting them down for naps before he’d even awakened for his day), feeding
them in a different room and not at the same time as his meals were being
served, and not nursing them in front of him ever (he didn’t like me nursing). I also did a lot of emotional labor (telling him how good he was with
them or how cute they were and how much they looked or acted like him
to help him feel too connected to them to want to hurt them or to hurt me
in front of them, and such). I also used sexual advances and promises of
sex to distract him. And, of course, I was agreeable to his every demand
if he was using threats against them or if he was escalating to the point of
violence in front of them. And, I left them in their cribs for longer than is
healthy to prevent their seeing the violence.70

Family court and child protective service workers may discount these efforts, as well as the many reasons why a battered woman doesn’t report the
abuse or leave her abuser. She may be economically or emotionally dependent on the abuser’s support or that of his family. Immigrant women may
fear deportation; lesbian and bisexual women may fear being outed to employers or family members.71 A woman may have her own legal problems
that make her leery of court involvement. She also likely fears the retaliatory violence that makes her point of exit so dangerous and may jeopardize
the safety and well-being of their children.72 As child and family advocate
Mary Raines puts it, “When a court assumes that a mother who stays compromises the safety of her children, it ignores the lethality of the decision to
leave.”73
When the system focuses more on blaming mothers for failing to protect children rather than holding the batterer accountable, it echoes and
reinforces the dynamic between a woman and her abuser. On some occasions, it is not only the abuser but also court actors and social workers
who mock a woman’s decisions or her authority or even question her sanity.74 They, and the state they represent, can become an extension of the
maltreatment. They may treat common signs of trauma (such as crying,
emotional flatness, high levels of anxiety, nervousness, or anger) as evidence that a woman is crazy, unstable, or otherwise an unfit parent. As one
woman described, “I can’t stress enough how awful it is, how awful it is to
be battered . . . and not to be able to get away from that, to go to a court and
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have them give you more of the same—not only not protect you from it,
but give you more of the same.”75
Sharwline Nicholson’s boyfriend (and the father of one of her children),
Barnett, hit Sharwline’s son. Following that incident, Sharwline told Barnett
she wanted to end their relationship. Barnett became enraged and viciously
beat her. Sharwline was hospitalized with a broken arm and a rib. While
she was in the hospital, Child Protective Manager Nat Williams placed her
two small children in foster care, even though Sharwline had requested
the children be placed with family members in the Bronx and New Jersey.
Williams ignored the fact that the abuser lived in South Carolina, visited
only once a month, and did not have a key to Sharwline’s home. Moreover,
Sharwline had clearly indicated that she wanted to end the relationship
with Barnett; it was that disclosure that precipitated the beating.76 Five days
passed before Williams sought family court approval for the placement.
Sharwline could not see her children for over a week and saw them only
once during the 14 days it took for her children to be returned to her.
Before Nicholson v. Scoppetta was decided in 2004, New York City Administration for Children’s Services (ACS) workers used charges and the
threat of taking away children to pressure women to leave their abusers.
In Sharwline Nicholson’s case, as well as in approximately 234 others that
same year, ACS charged victims of domestic violence with neglect for failing to protect children from witnessing such violence. The threat or actual
removal of children to foster care was used to coerce women who were
victims of violence into getting help. Once a victim of domestic violence
agreed to services such as emergency housing and safety planning, her
children would usually be returned to her. But in at least some instances,
the threat of or actual separation of women from their children was used to
punish women, “initially for the mothers’ alleged neglect, and then continually for any failure to comply with the demands of ACS.”77 Ultimately, the
court ruled that ACS unnecessarily separated mothers from their children
and circumvented women’s rights to due process.
A battered woman who is also a mother faces a situation not unlike being between a rock and a hard place under a load of bricks. If her victimization comes to the attention of the family court, she may be charged with
neglect or abuse. Yet, if she seeks services from child welfare in an attempt
to mitigate the impact of her victimization on the child, she stands a good
chance of not receiving services (because of the limited resources available)
or being treated the same as a woman who was mandated by the court to
receive such services.78 Harvard School of Public Health assistant professor
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Jay Silverman describes the “perilous irony” of battered women’s situations.
Judges, law enforcement officials, and other authorities pressure women
to leave abusive men in order to protect their children. But, he observes,
“women who can make this break then face family courts, another authority that often ignores this history of abuse as a threat to children’s safety and,
perversely, concludes that women’s attempts to protect their children from
these men actually demonstrate their own lack of fitness as mothers.”79

A Safety Net or a Web of Surveillance and Regulation?
Responses to domestic violence feature a lack of coordination among battered women advocates, child protective services, the criminal justice system, and community-based or nongovernmental organizations. Instead of
cooperating to support a woman’s efforts to ensure that she and her children can be safe and together, too often the involvement of multiple agencies becomes a web of surveillance and regulation that gets in the way of her
attempts to escape violence and raise her children. The situation is further
complicated by a climate of mutual distrust and conflict that can develop
between battered women’s advocates on the one side and child protection
workers on the other.
Social service workers may be able to provide battered women with
the housing and employment assistance they need to escape the violence.
Again, though, a battered woman may be reluctant to seek help from social services, knowing that social service workers are mandated reporters
of child abuse and neglect who might blame her for not protecting her children. Unless the social workers have been trained to understand domestic
violence, they also may assume that a battered woman who has not left her
abuser is exposing her child to danger and report her to child protective
services.
A tendency exists—as exemplified by news headlines like “Horrific
Rash of Mother Murders” and “Mom’s Killer on Loose”—to treat violence
against a woman as if it is more wrong or more tragic because the victim
is a mother. The flip side of this, however, is that some women’s status as
mothers subjects them to harsher scrutiny of their actions. The focus of
family court and foster care agency personnel, instead of being on the violence committed against a woman and her need for support, may shift toward her children and concern about their safety. When that shift takes
place, it is often the woman who is held accountable for the children’s
safety, even though her own is not assured by the state. The predominant
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attitude seems to be, “We will help you, but our first priority is the safety of
your children. If you can help us ensure their safety, then we will help you.”
Once again, we find that concern for women who are mothers takes second
place to concern for her children.
When systems come into conflict, we are likely to see a pitting of the
battered mother’s rights and needs against the perceived rights and needs
of the children, as though they were separate, independent entities. We talk
about a family court, but it is not clear to what extent the court sees the
family, as opposed to lots of broken pieces. Our systems focus on “units” or
individuals (that is, criminal courts focus on the adult batterer, child protective services focuses on the child); a woman and her children may get
ground up in separate mills.80
Passed in 1994, the Violence Against Women Act (VAWA) was the first
piece of U.S. federal legislation designed to address domestic violence. It
was hoped that the act might encourage interagency collaboration. In reality, however, few states have managed to achieve this goal. Coordination
is still wanting in many, if not most, jurisdictions. For example, an abuser
is presumed innocent of domestic violence in a criminal court, but a family court judge will be expected to make a finding of domestic violence in
order to make custody and visiting arrangements. This situation requires
coordinating different services at different stages of the process in both
criminal and family proceedings. Consider as well some victims’ immigration concerns or language barriers. Little wonder, then, why many abused
women return to their abusers, discouraged by the delays and complexities of the proceedings and the difficulty in piecing together resources they
need to escape the violence.
Obstacles loom particularly large for poor women whose lives already
are subject to considerable governmental social control. Poor women, for
example, may seek relief from a variety of different programs, including
housing assistance (rent vouchers, public housing), employment assistance
(job training), food assistance (food stamps, school lunches), medical care
(Medicaid, state-subsidized health insurance), childcare subsidies, and
cash assistance (TANF [Temporary Assistance for Needy Families], SSI
[Supplemental Security Income]). Women who are mothers may deal with
family court, foster care agencies, and the board of education on behalf of
their children. Women victims of domestic violence may face court appearances; meetings with attorneys, counselors, and social workers; required
education or psychological evaluations; and so forth. Such contacts may be
required (with serious sanctions for noncompliance) or “optional” (but in
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women’s best interests) and involve face-to-face appointments, phone calls,
or written documentation. Regardless of their form, these contacts obligate
women to invest time, money, and effort arranging and attending appointments, establishing eligibility, providing documentation, completing and
submitting paperwork, and so on.81
A culture of fear and concern about liability also pressures many people
in social services and the family court to err on the side of recommending removal and supervision. Many child protective services administrators and supervisors work in fear of another high-profile child abuse case
like Elisa Izquierdo, Nixzmary Brown, or Lisa Steinberg. Such cases focus
intense attention on the system and force the reallocation of resources and
the adjustment strategies to allay heightened public concern in the short
term rather than to implement needed changes over the long term.82 In the
wake of such cases, surveillance and documentation often assume priority
over the actual provision of services.83

Conclusion
That violence is a form of patriarchal oppression is not news. But our official responses to violence against women in general, and women who
are mothers in particular, suggest that at least some responses also are
grounded in patriarchal assumptions about a man’s “right” to abuse and
control.
Too often, our policies and state agents perform in ways that replicate
disempowering patriarchal structures. Men’s battering is not only about
hurting a woman but also about using fear and intimidation to gain power
and control over every aspect of the victim’s life. For instance, while mandatory arrest and prosecution policies may restrict the abuser’s power to
control outcome, in effect, the decision-making power is shifted to the
state, not the individual victim. Similarly, forcing a woman to engage in
mediation with her batterer may have the unintended effect of undermining the victim’s efforts to assert control over her own life and reinforce her
belief that she is incompetent to survive on her own. Approaches that dictate solutions (“You will leave your abuser or else we will take your kids
away”) undermine a woman’s sense of autonomy and agency rather than
empower her to make decisions on her own timetable.
While individual policies may have been designed to help women, many
of them, at least in their implementation, fail to respect that women are
decision makers and experts of their own life, even when they are victims.84
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Women may remain in abusive relationships for a variety of reasons, including fear, love, and shame, as well as financial dependence and a lack
of confidence that leaving or mobilizing the criminal justice system will
end the violence. Women typically have good reasons for not trusting the
system to make the violence stop or to provide them with the support they
need if they decide to leave.
Also, some policies and procedures seem oriented more toward protecting children rather than supporting a woman’s efforts to protect herself and
her children. The system’s treatment of domestic violence seems to be another vehicle for linking a woman’s value to our assessment of whether she
is a good wife or mother. It also reflects a gendered double standard. If a
woman’s partner beats her, then she risks being deemed a bad mother for
failing to protect her child from violence. By contrast, it is possible for a
man to be deemed a suitable father even when it has been established that
he has beaten or killed the children’s mother.
The state plays at least two key roles in ensuring that violence against a
woman does not jeopardize her reproductive rights. The state is in a position to protect and defend a woman’s right to be free from violence. It
also can practically support her in her attempts to raise her children in a
safe environment. A commitment to reproductive justice requires us to
examine how women can accomplish this in ways they would like with
help from the state. How to undertake real advocacy on behalf of battered
women without simply increasing the surveillance and further disempowering them is but one of the critical questions that remain to be answered.

Conclusion
Being

There is something drastically wrong with a conception of reproductive freedom that allows [the] wholesale exclusion of the most
disadvantaged from its reach.
—Dorothy Roberts, Killing the Black Body, 1998

The impact of the state’s policing of reproduction affects every woman, including women who will never see the inside of a patrol
car, courtroom, or cell. But the failure to ensure reproductive justice lands
hardest on the most vulnerable members of society.
This book is not only about misguided policies like, as I have argued,
fetal homicide laws, parental notification statutes, no-procreation orders,
and the time-driven and involuntary termination of parental rights. This
book is also about regulating women’s social citizenship and understanding how citizens are formed, valued, and, ultimately, judged. I have tried
to show how respect for a woman’s reproductive rights is doled out on the
basis of how well she conforms to societal norms about “womanly” or feminine behavior. I have also shown the place of girls and women in society
and the need to make sure they are situated such that they can access and
exercise their rights. Identifying how our system of criminal justice curtails
women’s reproductive justice is but one step toward addressing this much
bigger challenge.
Roe v. Wade was decided in 1973, legalizing abortion and freeing women
from governmental intrusion during the first trimester of pregnancy. The
decision was meant to expand women’s citizenship and autonomy. Access
to safe abortions would make it easier for women to participate in social and economic life because it would permit women to defer marriage
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and motherhood, perhaps indefinitely. In the years since Roe articulated
the state’s compelling interest in a viable fetus, however, the state has approached women not as human beings and citizens but as past, present,
or potential baby carriers and mothers. Today, the state weighs in not only
on whether a woman can terminate her pregnancy but also on whether a
woman can continue a pregnancy and give birth (and under what conditions), raise her children, and enjoy reproductive health free from violence
or fear.
As they did over 100 years ago, our criminal justice system and our laws
reflect and reinforce longstanding and deeply held ideas about who deserves the protections and entitlements that social citizenship has to offer.
Citizenship, unfortunately, continues to be attached to classist and racist
notions about which women are morally, socially, and economically fit to
reproduce.1 (Men, however, are not held to the same standards.) Women
whom we perceive to have failed to establish themselves as responsible
citizens by controlling their reproduction in socially acceptable ways do
not have their contributions to society recognized. Instead, their status as
citizens is discounted, and their access to society’s benefits is extremely
restricted.2
In this regard, regulating women’s reproduction plays an important role in
maintaining citizenship as an exclusionary process. Citizenship builds identities on the basis of a common or created solidarity. For women, some behaviors and statuses—specifically, being black or Hispanic or poor or addicted to
drugs or battered or young or procreating outside of marriage—have come
to be seen as at sharp odds with being a good (reproductive) citizen.
The nature of the criminal justice system is such that it is empowered
to impose its will on an individual for the good of society. In intruding
on women’s reproductive lives, though, it oversteps its charge. While we
may trust that the criminal justice system rehabilitates people or protects
society, features of the system (i.e., its immense scale and expense, its harsh
punishments, its devastating impact on families and communities) strongly
suggest such trust is misplaced. Having reviewed how the criminal justice
system responds to women’s reproductive capacities in various contexts, I
conclude that, where women are concerned, enforcing existing social arrangements and standards of femininity is as much of a priority for the
criminal justice system as is enforcing the law and seeking justice. Claims
that the actions of police, prosecutors, judges, and correctional administrators are undertaken for the “woman’s own good” or to “protect children”
simply do not ring true.

184 Conclusion

That the system fails to ensure people have what they need in order to
meaningfully participate in society (and actually interferes with their ability to do so) is a charge that can be leveled against other institutions as well.
School officials claim to be concerned about teen pregnancy, but then forego
comprehensive sex education in favor of ineffective and misleading abstinence-only-until-marriage programs. Although programs such as Temporary Assistance to Needy Families are supposed to provide material public
assistance to women and children, in reality they do not help raise people
out of poverty but maintain the status quo. Similarly, child and public welfare
agencies do not provide a safety net for mothers or girls seeking to leave an
abusive household or women at risk of neglecting or abusing their children.
Our formal systems of criminal justice and public welfare maintain invidious distinctions between bad women and girls and good ones, welfare
recipients and workers, offenders and mothers. Not coincidentally, the
welfare and the criminal justice systems reinforce these distinctions by effectively barring women who use drugs, commit crimes, or are battered
from ever being considered “good” or deserving of societal benefits and
protections. As women of color have become overrepresented among the
populations of offenders and welfare recipients, “minority” has become a
code word for “welfare recipient” and “offender,” with the understanding
that these, in turn, imply “bad” and “undeserving.” Reproductive justice,
as Dorothy Roberts observes of racial justice, “demands aggressive government programs to relieve poverty and redress longstanding barriers to
housing, jobs, and political participation.” Yet “white Americans have resisted the expansion of welfare precisely because of its benefits to Blacks.”3
At the same time, calls to expand the reach of the criminal justice system
continue, perhaps because such expansion reinforces the marginalization
of poor and racial and ethnic minority groups while protecting the interests of a largely white male elite.4 The stigmatizing, isolating, and punitive
nature of the criminal justice system has spread to the family courts and
the public welfare and child welfare systems.5 Even agencies purportedly
guided by a social work orientation that should emphasize social change,
problem-solving, and the empowerment of human beings have instead
shifted toward an approach that emphasizes adherence to rules and time
frames. Agencies that are charged with providing practical support and assistance instead respond with the surveillance, enforcement, and punitive
mindsets that are the hallmarks of the criminal justice system.
Underlying these societal mores is a view that poor women are society’s
bane. As feminists have long been aware, a defining characteristic of our
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responses to pressing social problems such as violence against women, teen
or unintended pregnancy, and substance abuse has been to blame women
for their situation.6 In setting after setting, judges, lawyers, medical staff,
social workers, and caseworkers scrutinize, judge, and insert themselves
into poor women’s and girls’ lives. Officials and workers in a variety of roles
and settings often evaluate a woman’s position based on how “compliant”
or willing she is to defer to their authority and accept their judgment of
herself.
Women become entrapped in multiple systems with no coordination
of services or requirements. A charitable explanation for this is that the
criminal justice system, the family courts, the public welfare system, education, public housing, and the like tend to operate as independent entities
with their own set of goals. Each bureaucracy sees a problem through that
system’s lens exclusively. When systems are underresourced and overburdened, it is far too easy, as one observer notes, “to look at the hammer in
your hand and see nothing but a succession of nails in front of you.”7 Yet
emerging out of these seemingly chaotic and uncoordinated institutions is
a web of state regulation that acts in patterned, systematic ways that reinforce patriarchy and racial inequality and, ultimately, as I have shown, can
serve to deny women reproductive rights.
Our public policies with regard to crime and reproduction reveal a conservative bent that stresses free will, places great stock in deterrence, and
is concerned with controlling female sexuality and reproduction. District
attorneys who pursue criminal charges against drug-using women who
continue their pregnancies to term communicate to all women that their
behavior while they are pregnant may be grounds for prosecution. Further,
such prosecutions put all women on notice that they can be prosecuted because they are pregnant. Similarly, lawmakers who oppose comprehensive
sex education do so because they fear such measures do not send a harsh
message about the dangers and immorality of extramarital sex. Wanting to
control who reproduces while at the same time opposing access to abortion, the strategy of people on the far right (and not so far right) seems to
be to make some women’s future appear so bleak that they will be deterred
from getting pregnant or having additional children. Such actions also
warn other women about what may happen to them if they violate dominant norms regarding who can reproduce and under what conditions.
The contradictions are obvious. Restrictions on abortion and the lack of
quality drug treatment coexist with the arrests and prosecutions of women
for continuing their pregnancies to term. While socially and economically
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privileged women are able to access expensive technologies to become
pregnant by means of artificial insemination and other technologies, incarcerated women’s reproductive health is ignored. The state can compel a
woman to remain pregnant and give birth to a child that she cannot afford,
but, at the same time, it neglects to secure child support from fathers who
are able to pay.
Our failure to develop a better understanding of women and families
has led to policies that undermine the status of women rather than elevate it. Safe haven statutes, AMBER Alerts, and fetal homicide laws are
examples of measures motivated by the desire to make a symbolic statement rather than a sincere commitment to addressing the root causes of
unwanted pregnancy, violence against women, and other social problems.
Increasingly, the state acts as if it has the obligation to intervene in women’s
reproductive lives, while absolving itself of any responsibility for ensuring that the basic needs for health care (including drug treatment), education, housing, and financial support are met. Ironically, at some of the very
points at which women may benefit the most from support (e.g., when a
teenager becomes pregnant, when a mother is beaten by her partner, when
a woman who uses drugs becomes pregnant or gives birth, when a woman
is locked up), our official (and unofficial) responses are the harshest.8
This is typical of classical perspectives that ignore the context in which
women’s “choices” about crime and reproduction occur. Does a pregnant
girl, panic-stricken and terrified of being thrown out of her home, freely
“choose” to kill or abandon her newborn? Can a woman who is struggling
to feed, clothe, and shelter herself “choose” to decline $250 from a nonprofit
organization in exchange for being sterilized? Does a mother on probation
for a drug offense freely ignore her probation officer’s or attorney’s urging
that she have her tubes tied? Does an incarcerated woman voluntarily opt
out of having access to decent gynecologic care? Does any girl “choose”
to be sexually harassed by correctional staff? Does a woman prefer not to
leave a batterer or report him to the police when doing so will not guarantee her safety? Time and again, we fail to acknowledge, much less address,
the limited economic resources, racism, violence, geography, and social
isolation that restricts women’s options to the point of obliterating them.
We ignore the connections between individual tragedies like abandoned
babies and assaults on pregnant women and the larger structures and institutions that permit these tragedies to take place in the first place. What
does it even mean for a poor woman to claim her body as her “own” when
her body is so thoroughly regulated and devalued by the state?9
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In 1967, activists and theorists of the Black Power movement, Stokely
Carmichael and Charles Hamilton, wrote:
When white terrorists bomb a black church and kill five black children,
that is an act of individual racism, widely deplored by most segments of
the society. But when in that same city—Birmingham, Alabama—five hundred black babies die each year because of the lack of proper food, shelter
and medical facilities, and thousands more are destroyed and maimed
physically emotionally, and intellectually because of conditions of poverty
and discrimination, that is a function of institutional racism.10

Decades after these words were written, we still have not redressed the
structural barriers posed by our drug laws and child welfare policies that
disproportionately and adversely affect poor and minority women. Ordinary Americans have yet to react to evidence of institutionalized forms
of gender and racial discrimination and inequality with the same sense of
moral outrage and urgency that we heretofore have reserved for the acts of
individuals.
Admittedly, there are some women whose actions or inactions pose a
direct and serious threat to their children’s well-being. But visceral reactions to a particular woman’s failures take on a different cast when they are
used by lawmakers and judges who can mobilize the force of the law and
the courts. It is not clear how condemnation, either personal or official,
leads to a better outcome for a woman or society—or any child, for that
matter. Perhaps most important, the fact that some women’s actions may
cause serious and irrevocable harm to children and other people does not
absolve society from its responsibility. The state must respect and uphold
the dignity of each person because of the kind of society we are or aspire
to be: one that values and supports its citizens because they are human beings, not because an individual’s actions lend themselves to respect.
Lynn Paltrow, founder of National Advocates for Pregnant Women, has
been at the forefront of defending the rights of pregnant women. She points
out that vicious labeling of women who have abortions (not to mention
abortion providers or abortion advocates) “murderers” is part of a larger
trend. As my choice of chapter titles highlights, the vicious rhetoric isn’t
confined to abortion but also surrounds women who use drugs, incarcerated women, girls who abandon their newborns, and women who have not
yet left their abusers. “You can’t have that level of hateful rhetoric and just
limit it to abortion,” Paltrow concludes. “Once pregnant women are seen as
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capable of heinous crimes like murder, they are dehumanized.”11 When we
deny a poor woman her say over whether or not she will become pregnant
or give birth, when we fail to support her efforts to raise her own children
in a safe and healthy environment, and by stripping away control over her
reproductive health and other central aspects of her reproductive life, we
place a woman in the same category as an animal that we neuter or breed.
We are not simply saying, “You are a second-class citizen,” but also, “You
are not worthy of being considered a human being at all.”
If we aspire to promote the health and well-being of women and children, our purposes would be better served by recognizing all women as
allies—not adversaries, or incompetents, or hapless victims—who share a
goal of freely chosen reproductive decisions that result in healthy outcomes
for women and, ultimately, their children and communities. True empowerment seems an essential ingredient to ensure this. But while empowerment is a noble goal, it is not easily achieved. The trust needed for effective
cooperation and alliances may not be readily forthcoming after centuries
of women-blaming. Too, it is not in the best interest of our patriarchal systems to promote women’s empowerment. As Jennifer Reich, sociologist
and author of Fixing Families points out in her powerful study of mothers
accused of abuse or neglect:
[Women] who were truly empowered could address the social inequalities
that they endure. However, they may also question the role of the state
in their private family life. They may advocate for themselves in interactions with welfare officials. They may question their lack of resources and
opportunity. They may notice that they have been forced to transfer their
subordination from men to the state, but have not become independent or
self-sufficient.12

Empowered women might be more inclined to opt out of reproduction and
traditional caregiving and nurturing gender roles. Women might elect to
not have children or to leave the care of their children and other dependents
to others.13 And this is what I think people find so deeply troubling. When
women are truly empowered, then we will be at the mercy of neither men
nor the state. We will make our decisions and live our lives as human beings,
not fettered by social convention or social pressure. Our social arrangements
will look very different. And they will not serve the interests of patriarchy.
Is there reason to think that the foreseeable future includes pro-woman
laws, policies, and practices? Writing in At Women’s Expense, Cynthia R.
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Daniels was cautious: “Although women’s rights may ultimately be upheld
in the courts, a broader public culture may continue to endorse resentment
toward women and more subtle forms of social coercion against those
who transgress the boundaries of traditional motherhood.”14 Considerable energy is currently consumed by women’s anxiety not so much about
pregnancies and childrearing per se, but about how others will view their
reproductive lives. It is not just poor and minority women who are mindful of others’ harsh judgments. Even white upper-class and middle-class
women face social disapproval if they enjoy a glass of wine, a cup of coffee
or a soda, or eat a tuna sandwich or soft cheese while they are pregnant
or nursing. Federal guidelines stipulate that all women capable of conceiving should be considered as “pre-pregnant,” regardless of whether they
plan to get pregnant.15 Under such scrutiny, it is not surprising that many
women lack the confidence and resolve required to resist unnecessary and
unwanted medical intervention in their pregnancies, labor, and deliveries,
hang onto their children through a custody battle or incarceration, or insist
that their bodily integrity be respected.
Until we dismantle patriarchy, our systems and our laws will continue to
fail women. Until there are fundamental shifts in the way society is structured, introducing marginally more supportive measures or passing less
punitive laws is only making a substantively sexist and racist system slightly
less sexist and racist. At root, the answers to complex social problems will
not be found in laws and court rulings alone but, rather, in broad-based
measures that strengthen women’s economic status, education, choicemaking, autonomy, sexual power, and health care.
Perhaps naively, I do have hope. Domestic violence and rape are now
widely recognized as crimes in the United States. Prison conditions, while
still appalling, have generally improved compared with 100 years ago.
Some criminal and appellate court judges have been champions of women’s
rights to privacy and bodily sovereignty. Many legal and medical professionals have proven to be outspoken allies in the fight to recognize women’s
fundamental right to reproductive decision making.
I take solace in the fact that many people on all sides of the abortion debate are troubled by our collective failure to remedy the social conditions
that keep millions of women and children living in poverty. I’m mindful
that my own conservative, Midwestern, religious upbringing did not lend
itself to recognizing reproductive rights, much less trying to write a book
about them or participating in a larger social movement devoted to their
advancement. And yet I did. I continue to believe in the capacity of people
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to think for themselves, despite the power of institutions and our compromised democracy. I also am convinced that women’s strength and resilience, our ability to survive and to persevere in the face of tough social
circumstances, are forces to be reckoned with.16
The consequences of maintaining the status quo (or worse) are simply
too troubling to entertain the possibility that the pursuit of reproductive
justice is a futile endeavor. Far more is at stake than the right to an abortion. As long as women’s worth is measured in terms of our reproduction—
whether we successfully reproduce or reproduce “correctly”—we will fail
to meet the standards for good citizens. In varying degrees, we will all be
vulnerable to state intrusion into the most basic and intimate facets of our
lives. And as long as reproduction is the standard for all women’s social citizenship, no woman will be respected as a true citizen or recognized fully
as a human being.17
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